ee? ee gee ee 


Setigemee & ao Ae cit — 
A SAP PRR sesame acini AY 


HITMAN COLLEGE LIBRARY | 


ilar hy 
Wireman Collese Lab 


| WHITMAN COLLEGE LIBRARY 


Withdrawn by 
Whitman College Librer 


STUDIES IN CHINESE 
DIPLOMATIC HISTORY 


BY 
CHING-LIN HSIA 
B.SC, (GLAS.), M.A. (EDIN.), PH.D. (EDIN.) 


FELLOW OF THE ROYAL ECONOMIC SOCIETY; PRIZEMAN IN 
INTERNATIONAL LAW, EDINBURGH UNIVERSITY, IQIQ~19203 
SOMETIME SECRETARY TO THE CHINESE WEIHAIWEI RETROCES- 
SION COMMISSION; PROFESSOR OF INTERNATIONAL LAW, THE 
SHANGHAI COLLEGE OF COMMERCE, NATIONALSOUTHEASTERN UNI- 
VERSITY; PROFESSOR OF INTERNATIONAL LAW, THE SOUTHERN 
UNIVERSITY ; PROFESSOR OF DIPLOMATIC HISTORY, THE SHANG- 
HAI COLLEGE OF LAW; PROFESSOR OF DIPLOMATIC HISTORY, 
THE UNIVERSITY OF SHANGHAI 


THE COMMERCIAL PRESS, LIMITED 
SHANGHAI, CHINA 


1925 


= ee as 

2 bag ae 

ct .- : i. 
rs fx os 


~ar Ke sis os 
ne 4 TO 


_ MY PARENTS 


- 


Digitized by the Internet Archive 
in 2022 with funding from 
Kahle/Austin Foundation 


https://archive.org/details/studiesinchineseO000chin | a 


% 


CONTENTS 


PAGE 
ENTRODUCTION™: Joo % se rere eae ee a Ce es bee 
CHAPTER 

I. CONSULAR JURISDICTION —EXTERRITORIALITY . . I 

NISCONCESSIONS AND SETILEMENTS = “9: .. 3... 47 
III. HistoricAL INTRODUCTION TO LEASED TERRITORIES 

ANDEOPHERESEOR (INTEREST 2 g- eeos ss) ps 8 75 

EV aeeLCEASEDG DBRRITORIES.. =< 4% “Secs woe 8 ew we 95 

V. SPHERES OF INFLUENCE OR INTEREST. . .. .  I2I 
VI. Open Door, TERRITORIAL INTEGRITY, AND ADMINIS- 

PRAT iyioe lo NCI Ton eget Pcs caus as.) & 103 

Vien OREIGNLROOPS AND POLICE, - 4. . 2. .-% »° 173 
VIII. Foreicn Post OFFICES AND WIRELESS AND TELE~ 

GRAPH INGEATEATIONS « af) «te ‘00.0. % © 9» Sa -- 184 


Poe ARIT EG ADTONOMYS ec Gb teu gx el oe ee. os, 193 


PREFACE 


The present volume is, in substance, my thesis approved 
for the degree of Doctor of Philosophy in the University of 
Edinburgh in the spring of 1922. But it has since been 
revised and, where necessary, amplified. The book does not 
claim to be a history of Chinese diplomatic relations, nor is 
it, on the other hand, a random selection of problems arising 
out of China’s intercourse with foreign nations. It is a book 
of ‘‘studies”’ so far as I have attempted to state the problems 
and examine them; and it discusses some of the salient 
factors in the relation of our country with the foreign powers— 
particularly with Great Britain. Moreover, it has special 
reference to the ‘‘ Questions for Readjustment submitted by 
China to the Paris Peace Conference.” 

The Washington Conference did not secure for China all 
that she had asked for at Versailles, but it was, at any rate, 
the sign of a better attitude on the part of the powers 
towards her, and the concessions which China gained at 
Washington go far to prove the justice of the argument of 
this book. 

It is hoped that this work may do something to help to- 
wards an understanding, by Chinese and foreigners alike, of 
the questions connected with China’s treaty obligations, their 
origin and their meaning both in the letter and in the spirit ; 


and if it succeeds in doing this, in however small a degree, it 
will not have been untimely and will have fulfilled its purpose, 
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In conclusion, I have to thank those who have helped me 
in bringing out this book. First and foremost, for his con- 
stant encouragement, I must mention Sir Ludovic J. Grant, 
BART., LL.D., of Edinburgh University, and it is a privilege 
to express my gratitude to him. Names of authorities and 
works for reference have usually been given; but, in addition 
to those I wish to acknowledge my indebtedness to Mr. H. 
Bunce, M.A., of Medhurst College; and Mr. J. Seng, M.A. of 
Nanyang University, who have most patiently gone through 
all the proofs and made many a suggestion; and finally to my 
wife, who typed almost every word of the manuscript when 


the work was first undertaken. 
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INTRODUCTION 


From the standpoint of international law and diplomacy, 
the situation in China is complicated in the extreme. When 
we attempt to determine China’s international status and her 
treaty obligations, we soon find ourselves on unfamiliar 
ground. This unfamiliarity is not caused so much by the 
fact that we are sailing in an uncharted sea as that we have 
to direct the course of an ill-constructed ship. To speak 
without metaphor, China’s treaty relations are beset with 
anomalies and irregularities. She is on the one hand invested 
with all the rights and duties that properly belong to a 
sovereign state, while on the other hand, she is burdened with 
numerous obligations and commitments which are at once 
crushing in their nature and inconsistent with the réle that 
has been assigned to her. The complexity of problems in 
China has been summed up by Dr. Willoughby in a single long 
Senience:: 

‘““When we have a power which permits the exercise within 
its limits of all kinds of exterritorial rights or privileges ; when 
there exist within its territory spheres of interest, special 
interests, war zones, leased territories, treaty ports, conces- 
sions, settlements, and legation quarters; when there are in 
force a multitude of special engagements to foreign powers 
with reference to commercial and industrial rights, railways 
and mines, loans and currency ; when two of its chief revenue 
services —the maritime customs and the salt tax— are under 
foreign overhead administrative control or direction when the 
proceeds of these and other revenues are definitely pledged to 
meet charges on foreign indebtedness ; when, at the various 
points within its borders, there are stationed considerable 
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| bodies of foreign troops under foreign command—when we 
have these and other phenomena all carrying with them 
limitations upon the free exercise by the central government 
of its ordinary administrative powers or its discretionary 
rights to deal as it deems best with the individual nations 
with whom it maintains treaty relations, we then have a 
condition of affairs which furnishes abundant material not 
only for theoretical or academic discussions by students of 
international jurisprudence, but for serious conflicts and 
disputes between the nations concerned.” 

Ft is probably due to this reason that not a few have been 
attracted to the study of China’s treaty relations. But it is 
only by careful accumulation of facts that progress in the 
science of international law could be made. 

International law is, to a large extent, inseparable from 
history and diplomacy. The statement that law without 
history is not justice, is one that possesses peculiar significance 
in connection with these studies. The writer, as might be 
expected, has, however, done no more than append a few short 
historical introductions wherever he thinks necessary. Diplo- 
macy stands between the history and the law of nations ; the 
study of either of these necessitates occasional excursions into 
the realm of diplomacy. International law, like other branches 
of law, cannot create facts, persons, or things, and is only 
competent to deal with what diplomacy has at will created. 
Such a procedure is imperative when we are called upon to 
deal, as we do here, with abnormal cases, obscure facts, and 
uncertain interpretations. 

These studies, incomplete as they are, have brought out 
several significant facts. 

“It is significant that almost all the treaties . . . belong 
to the class known to jurists as indguum foedus, the imposed 
treaty ; they are not spontaneous agreements freely entered 
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into by the parties ; some of them are rather of the nature of 
what Roman jurists termed deditio.’’ Any right relations in 
the future seem to lie in the direction of a frank acknowledg-. 
ment of this fact. 

_ It is also fairly clear that the conditions contemplated in 
many of the treaties have materially altered; with the flight 
of decades ; there has been a vital change of circumstances. 
These obligations having become burdensome and unjust, now 
fetter the free growth and the natural development of the 
country, to the serious menace of even its self-preservation. 
In the circumstances, China is entitled to the protection of the 
doctrine of vebus sic stantibus. While these chapters were 
being written, the Conference at Washington attempted the 
solution of some of the questions here discussed. As a result 
of this Conference some of the anomalies have already been 
removed. 

We may notice another fact: that a state’s claim to rights 
of equality and independence rests upon something more than 
nationalism ; it depends ultimately upon its political, adminis- 
trative, and economic conditions, or the life of a state is a 
mere fiction. 

~ Another significant fact is the economic situation and its 
growing importance in international relations, and to these 
economic problems international jurists must now turn their 
attention. ‘The older treatises gave most attention to the 
state of war; in ‘the future the relations of peace will occupy 
three fourths of the space and attention. The law of war will 
sink to the relative unimportance which criminal procedure 
holds in municipal law system,’”’ Peace relations are mainly 


of economic character. 


1 Sir John Macdonell, in Preface to Dr. Tyau’s * Legal Obligations Arising 
Out of Treaty Relations Between China and Other States,” 
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The study of peaceful and growing commercial relations 
brings before us the vision of world-wide cooperation, which 
is at once desirable and beneficial. The closer relations and 
increased activities and codperation among the nations will 
call for a greater development of the law that governs them. 
While this great science is taking on new forms in response 
to the new situations in the world, it should be remembered 
that justice must be its peculiar concern. Let this inspire 
and guide every instinctive work of active men “ building 
wider and wider spheres of affiliation.” 
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STUDIES IN CHINESE DIPLOMATIC 
HISTORY 


CHAPTER I 
CONSULAR JURISDICTION—EXTERRITORIALITY 


ORIGIN OF EXTERRITORIALITY IN CHINA 


The origin of British exterritorial jurisdiction in China may 
be said to lie in the fact that British traders were never willing 
to submit to the operation of local laws and have from the 
beginning pursued a course of sheer contumacy. This in 
time led to the official attempt on the part of the British 
government to set up machinery to exercise jurisdiction over 
their subjects. The resistance of Chinese officials to this 

“questionable procedure ’’ contributed largely to the cause 
of the Opium War, at the end of which Great Britain succeeded 
‘in wringing from China an official recognition of a system that 
had already been brought into being and engrafted on her, 
without her consent or countenance, in the Treaty of Nanking. 

A want of regard for the Chinese laws characterized the 
foreigners who went to China in the seventeenth and eighteenth 
centuries. They were either adventurers or desperate charac- 
ters, and, with the exception of a few missionaries, they were 
all animated by the sole desire to seek their fortune in a new 
land “It mattered little what the territorial laws required 
and what they prohibited ; they came on a mission to replenish 
their purses and were prepared to leave as soon as their object 
was accomplished ; in their opinion, it would have been disloyal 
to themselyes to allow their conduct to be shackled by laws 
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about which they knew nothing and cared less. In the 
circumstances, it is not surprising that they considered them- 
selves as exempt from all laws, and that they lived in China 
“very much in what the lawyers called a state of nature, that 
is, governed by no rule but their own passions or interests.’ * 
And violence naturally became the favorite means of attaining 
their ends, however illegitimate they may have been. Thus, 
in 1831, for instance, several European opium smugglers shot 
a number of innocent Chinese in order to clear their way of 
obstructions to the prosecution of their illicit trade. In 1833, 
another party of foreign traders organized an armed attack 
on a Chinese village for the same reason. The case of a 
licensed merchant, James Inns, which occurred about the same 
time, is of equal interest and significance, as illustrating the 
attitude of the alien traders of the time.” The conduct of 
the Western people in Canton could easily be imagined from 
the candid declaration of one of the witnesses examined in 
May, 1840, presumably about the opium traffic. “ We never 
paid any attention,” he said, “to any iaw in China that I 
mecollect. * 

This attitude of defiance towards Chinese laws was neces- 
sarily aggravated by the difficulty of enforcing them on 
foreigners caused by the transient character of the trade in 
which they were engaged, and by the inability of the Chinese 
officers to understand their language and to distinguish their 
identities one from another. The disrespect towards the 
territorial laws was, in the case of the British at Canton, 
much provoked by the characteristic Anglo-Saxon pride and 
faith in the superiority of their own institutions, so that they 


1 Davis, ‘‘ China and Chinese,”’ vol. 1, p. 100. 
2 See Auber, ‘‘ China,” pp. 364-366. 

3 Davis, ‘‘ China and Chinese,” vol. 1, p. 126. 
# See Staunton, ‘‘ Notices of China,” p. 419. 
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could not see how any of their countrymen could have 
committed a crime in China, and if perchance one of them 
was found guilty, they could still see no reason why he should 
sacrifice his life or freedom to vindicate the laws of a 
barbarous nation, alike to the humiliation of his compatriots 
and to the disgrace of his own civilized land. 

The British merchants in China, with the wealth and 
organized power of the East India Company at the back of 
them, were able to oppose the Chinese authorities with 
a considerable degree of success, and also to give reasons for 
their action. The principal grounds assigned by the foreigners 
at Canton generally and the British in particular for opposing 
the course of Chinese law were these: that the provisions of 
Chinese law were unjust, because of the indiscrimination 
between intentional and unintentional killing ; that the Chinese 
courts did not often discriminate, with respect to Europeans 
at any rate, between accidental and willful homicide ; that the 
Chinese laws as they stood then were too harsh and severe 
in punishments, especially for offenses against the person ; that 
the doctrine of extensive responsibility upheld by Chinese law 
in criminal matters is objectionable; that there was much 
maladministration of justice in the Chinese courts. Dr. V. K. 
Wellington Koo has refuted all these allegations and shown 
that these complaints were more imaginary than real, and, for 
the most part, were generally mistaken or exaggerated. It 
seems clear that these vague allegations were mainly due 


to suspicion born of a want of familiarity on the part of « 


foreigners generally with the process of administering justice 
in China, and of their well-known and characteristic contempt 
of Chinese law, rather than due to justifiable causes. More- 
over, many of the cases given in various official records, 
particularly of accidental homicide, seem to have shown that, 
as a rule, justice was done to foreigners, 
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But however invalid or insufficient the grounds may have 
been, the fact of their resistance to authority remains. Asa 
consequence of their chosen policy of nonsubmission to the 
Chinese criminal jurisdiction, the condition of Pritish merchants 
was always more or less precarious, and their trade was 
frequently subjected to interruption during the first part of the 
nineteenth century. Feelings of embarrassment and anxiety 
were thus expressed : 

“The peculiar circumstances under which foreigners are 
received in China are, in fact, such that the body or nation 
suffers from individual offenses, almost equally, whether those 
offenses are subject to punishment, or permitted to escape 
with impunity. The latter event naturally tends to render 
foreigners objects of hatred and aversion, while the former 
invariably entails upon them humiliation and disgrace.” * 

It was this apprehension and anxiety along with the 
approaching expiration of the charter of the East India 
Company that prompted the introduction into the British 
House of Commons of the discussion on foreign jurisdiction. 

Prior to 1833, the East India Company, while retaining the 
monopoly of the British trade with China, by virtue of its 
power and influence, was always able, on the one hand, to 
oppose the acts of the local government “with considerable 
success,’ and on the other hand, by virtue of its right to 
control their trade, to restrain the British traders from too 
frequent recourse to open violence. But when, in 1833, the 
Company’s charter was about to expire, Sir George Staunton, 
then a member of Parliament and a veteran advocate of the 
Company’s monopolistic interests, seeing the hazard of throwing 
open the China trade to all British subjects, made such sug- 
gestions as his experience in China had dictated. The 


1 Staunton, ‘‘ Notices of China,” p. 153. 
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suggestions were embodied in a set of nine resolutions.! 
_ The last resolution deals solely with the question of criminal 
jurisdiction over British subjects in China. It runs thus: 

“That, lastly, the state of the trade under the operation 
of the Chinese laws in respect to homicides committed by 
foreigners in that country, calls for the early interposition of 
the legislature, those laws being practically so unjust and 
intolerable that they have in no instance for the last forty-nine 
years been submitted to by British subjects, great loss and 
injury to the commercial interests accruing from the suspension 
of trade in consequence of such resistance, the guilty as well as 
the innocent escaping with impunity; and that it is therefore 
expedient to put an end to this anomalous state of law, by the 
creation of a British naval tribunal on the spot, with competent 
authority for the trial and punishment of such offenses.” 

Here lies the first seed which in time grew inte this present 
complicated system of consular jurisdiction in China. 

In suggesting such a novel device as the creation of a British 
tribunal in China, Sir George Staunton was probably prompted 
by a feeling of anxiety about the situation at Canton and 
no less the desire to find a solution. If such was the intention, 
then it was a regrettable incident, for “the establishment of 
a British court in China was destined rather to increase than 
to diminish the hazard to the British trade. Bearing in mind 
the consequences which it brought forth, it seems clear that the 
institution of a British court in China, as suggested by Sir 
George Staunton, meant only the perpetuation of the defiance 
to the Chinese jurisdiction and, as such, it was far from being 
an expedient measure to relieve the British trade of its 
constant interruptions, which were as a rule deliberately in- 
vited by the Select Committee’s persistent obstruction of the 


1Cf, 18 Hansard’s ‘Parliamentary Debates,” 1833, p. 698; Staunton, 
*¢ Notices of China,”’ pp. 44-50. 
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course of Chinese law and justice. And, further, the system 
was never meant to set up a permanent state of things for 
the regulation of intercourse between nations, and this being 
so it remains a very artificial device and, after three quarters 
of a century of working, in our day a most perplexing question. 
Perhaps the wisest step for the purpose in view would have 
been to do what other nations represented at Canton, such as 
France and the United States, had done, namely, to leave the 
British subjects committing crimes in China to be punished 
and protected by Chinese law and courts. It might in the 
end have worked out harmoniously. After all, as it has been 
shown and indorsed by Sir George Staunton, there was nothing 
fundamentally wrong in the Chinese law. To say the least, 
the measure was not necessary, inasmuch as cases of homicide 
involving British subjects rarely occurred, the total number of 
such cases that arose in the century preceding the year 1833, 
not being more than half a dozen.”’ 

Sir George Staunton’s resolutions, however, were rejected at 
the time but eventually passed the Parliament on July 28, 
1833, in a modified form and become “An Act to Regulate the 
Trade to China and India,’”’ which sought to provide 
machinery for the government of British subjects in China. 


RESPONSIBILITY FOR THE OPIUM WAR 


It may be interesting to note that this act was largely 
responsible for the first war between China and Great Britain, 
the Opium War. The act, by its provision in Section 5, 
intrusted the supervision of the British trade, hitherto con- 
trolled by the Company, to a body of three superintendents, 
who were to reside in China. Section 6 authorized the 
establishment of a British court in China.’ Here, in Section 5, 


1Cf, 20 “ British Foreign State Papers,”’ 1832-1833, p. 256. 
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was sown the seed of the war which led to China’s defeat, and, 
as a result, China was forced to accept the exterritorial 
demand ; and Section 6 contained the essence of the British 
consular jurisdiction in China. 

For, in pursuance of the act, several orders in council were 
issued on December g, 1833. Thereupon three “superintend- 
ents of trade of British subjects in China” were appointed 
with Lord Napier as the chief. But unfortunately, as there 
was no previous consent to these innovations having been 
obtained from the emperor of China, Lord Napier’s assertion 
of equality and his demand for an official interview, pre- 
sumably for the purpose of putting the act into operation, 
were rejected by the viceroy. This was the beginning of 
formal and official strain between the two nations. It may 
be pointed out that the viceroy’s attitude was quite justi- 
fiable, inasmuch as Lord Napier, as Sir George Staunton 
remarked, ‘“‘had no official station or public privilege in 
China whatsoever.” + 

But Lord Napier decided to use force to compel a recognition 
by the viceroy of his official position. In his dispatch of 
August 14, 1844, to Viscount Palmerston, he recommended the 
following measures to his government : 

“Looking now at the utter imbecility of the government and 
the favorable disposition of the people, I cannot for a moment 
suppose that, in treating with such a nation, His Majesty’s 
government will be ruled by the ordinary forms prescribed 
among people. . . . Our object should be to get a settle- 
ment on the same terms that every Chinaman, pagan, Turk, or 
Christian, sits down in England. This, no doubt, would be 
a very staggering position in the face of a Red Chop, but 
say to the emperor, ‘Adopt this or abide the consequences’ 
and it is done. Now abiding consequences immediately 


1 Staunton, ‘“ Notices of China,” p. 16. 
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presupposes or anticipates all the horrors of a bloody war 
against a defenseless people. The Monopolists would cry 
out, ‘But I anticipate not the loss of a single man and we 
have justice on our side.’ Such an undertaking would be 
worthy of the greatness and the power of England, as well 
from its disinterestedness towards other nations as from the 
brilliant consequences which must naturally ensue!” 

To these spirited suggestions the Duke of Wellington tersely 
and not unnaturally replied in February, 1835: 

“Tt is not by force and violence that His Majesty intends to 
establish a commercial intercourse between his subjects and 
China; but by the other conciliatory measures so strongly 
inculcated in all the instructions which you have received.”’ * 

But before this reminder reached him, the trade had already 
been stopped in August and Lord Napier had put his militant 
notion into practice. The guerilla war was already in progress. 
As it may be inferred from what has been said, Lord Napier did 
not have an opportunity to put into operation the British 
criminal court in China, and two succeeding superintendents 
hesitated to exercise a too vigorous control over their country- 
men, who were accustomed to untrammeled ways of living. 
On January 25, 1834, Viscount Palmerston sent also the 
following instructions to the chief superintendent : 

‘With respect to questions of law, the Order in Council 
appears to give you ample instructions, but I have to apprise 
Your. Lordship, that although it has been deemed advisable 
at once to constitute a court of justice, yet it is His Majesty’s 
pleasure that you should not, unless in case of absolute 
necessity, commence any proceedings under such Order in 
Council until you have taken the whole subject into your most 
serious consideration. And you will, in the meanwhile, fully 
report to me, for the information of His Majesty’s government 


122 * British and Foreign State Papers,” 1833-1834, p. 1263. 
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the result of your deliberation upon this important branch of 
your duties,” * 

The obvious reason for staying the operation of the Court 
would seem to have been that its establishment rested on 
questionable grounds and that Lord Palmerston was quite 
aware of the circumstances, feeling probably in the same way 
as late Sir J. Graham, who, speaking in the House of Commons 
on April 7, 1840, referred to the clause “which was inserted 
according to the recommendation of Sir G. Staunton for the 
trial of British subjects, even in the waters of Canton” and 
stated that he might appeal to his honorable and learned 
friend, the Judge of the Admiralty Court, “if this clause was 
not at least straining beyond international law.”’ ref 


THE ‘OPIUM WAR’”’ 


To call this war the “Opium War’”’ is no less a misnomer 
than it is to refer to the War of Independence as the ‘‘ Tea 
War.” Viscount Palmerston was quite misled when he be- 
lieved that the Chinese authorities would voluntarily suspend 
their territorial laws in favor of foreigners committing offenses 
in China. The contention can hardly be accepted as a sound 
and valid argument for the introduction into China of the 
principle of exterritoriality which underlay the bill of 1833 as 
well as that of 1838. In fact, on the part of the mandarins 
there was a sustained adherence to the principle of territorial 
sovereignty and jurisdiction. As late as January 2, 1839, 
Captain Elliot, the chief superintendent, could see no way of 
having his anxiety relieved by a change of attitude on the part 
of local government on the question of jurisdiction over the 
British merchants in China, for on that day he wrote to 
Viscount Palmerston ; 


’ 


1 22 * British and Foreign State Papers,”’ 1833-1834, p. 1234, 
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“My own anxiety on this subject will be more explicable 
when I inform Your Lordship that till I am differently 
instructed, I should hold it to be my duty to resist to the last, 
the seizure and punishment of a British subject by the Chinese 
law, be his crime what it might; and crimes of the gravest 
character have been of everyday probability.” * 

And Captain Elliot had just cause to feel perturbed. For 
hardly had his dispatch reached England when Commissioner 
Lin, in March, 1839, ordered the Chinese servants away from 
British factory, cut off their supplies, and placed them in a 
state of siege for the sole purpose of enforcing obedience to the 
Chinese law against the opium traffic.? This made the war 
inevitable. The situation on the question of jurisdiction over 
British subjects in China, more particularly the half of a 
century down to the eve of the Opium War, may therefore be 
summarized as follows: 

‘On the one hand the British merchants, with the aid of 
the East India Company prior to 1834, and with the official 
countenance and support of the government after that year, 
openly, violently, and stubbornly refused to submit themselves 
to the Chinese jurisdiction, especially in cases of grave crimes 
by any one of them; and on the other hand the Chinese rulers 
manifested an equally strong determination and a like readiness 
to resort to all means in their efforts to overcome the con- 
tumacy of the British and to subject them to the control of 
Chinese law and authority. Between these two views and 
policies, there was obviously a gulf of difference—too broad 
to be bridged by peaceful compromise; and controversy 
and clash were naturally rife. As in the case of other 
vexatious questions between the two countries, right having 
failed to prevail, the question of jurisdiction over British 


1 29 ‘‘ British and Foreign State Papers,” 1840-1841, p. 1920. 
2Cf. Davis, ‘China and Chinese,” p, 133. 
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subjects in China was to be settled only by the arbitrament 
of might.” 

When the two countries were engaged in bello flagrante 
there was of course no opportunity for reconsidering the 
question of exterritoriality ; but when the vanquished sued for 
peace, the victor did not fail to avail herself of the occasion to 
extract as many concessions of rights and privileges as she 
desired. 

In his instructions of February 20, 1840, to Admiral G, 
Elliot and Captain C. Elliot, plenipotentiaries appointed to 
treat with the Chinese government, Lord Palmerston stated 
that the British government was willing to accept ‘as full 
reparation for the affront offered to the British crown by the 
indignities put upon Her Majesty’s superintendent, and by 
the outrageous proceedings adopted towards Her Majesty’s 
other subjects in China and as security against their occurrence, 
the cession of one or more islands on the coast, to be fixed upon 
by the naval commander and the superintendent, as eligible 
to be occupied as stations at which Her Majesty’s subjects 
trading in China might reside in safety, under the protection of 
British authority, and from where they might securely carry 
on their commercial intercourse with the principal ports of 
the coast of China; but that the British government would 
forego the permanent possession of any island on the Chinese 
coast, if the Chinese government consented, in lieu of any 
cession of territory, to give by treaty security and freedom of 
commerce to British residents in China.” 

The treaty clause on consular jurisdiction was made in 
accordance with these instructions. Although it is thus 
seen that the cession of an island and the conclusion of a 
commercial treaty were intended to be alternatives, yet in 
the peace negotiations which took place at Nanking, Sir Henry 
Pottinger, who had superseded the earlier plenipotentiaries 
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for Great Britain, obtained both of them. In addition to 
the cession of Hongkong, it appears that Sir Henry also 
secured the freedom of commercial intercourse, including the 
privilege of exterritoriality for British subjects within the 
dominion of China. * 


RECEPTION OF ALIENS A MATTER OF DISCRETION 


“Many adherents of the doctrine of fundamental rights 
include therein also a right of intercourse of every state with 
all others. The right of intercourse is said to contain . . 
a right of foreigners to travel and reside in the territory of 
every state and the like. But if the real facts of international 
life are taken into consideration, it becomes at once apparent 
that such a fundamental right of intercourse did not exist.” ” 
But no state actually does exclude aliens altogether. The 
question is only whether an international legal duty can be 
said to exist for every state to admit all unobjectionable aliens 
to all parts of its territory. And it is this duty which must be 
denied as far as the customary law of nations is concerned. 
It must be emphasized that no state can claim the right 
for its subjects to enter into and reside on the territory of a 
foreign state. 

‘The reception of aliens is a matter of discretion, and every 
state is by reason of its territorial supremacy competent to 
exclude aliens from the whole or any part of its territory.’’® 


1« Tt is true that the treaty of peace signed on board H. M. S. Cornwallis, 
on August 29, 1842, did not expressly provide for the enjoyment of such 
privilege by British subjects; but at the same time, there are substantial 
grounds for believing that the concession was granted by the Chinese Peace 
Commissioners at Nanking as part of the price paid for the restoration of 
peace and friendship.” — Koo, ‘‘ The Status of Aliens in China,” p. 133. 

* Oppenheim, “ Principles of International Law,” Vol. I, Pp. 199. 

3Jd., p. 391. 
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POSITION OF ALIENS AFTER RECEPTION 


Having admitted the aliens, the state has, in theory, the 
right to determine their status and to exercise jurisdiction, 
civil and criminal, over them. An alien on entering into the 
territory of another state falls at once under the territorial 
- supremacy of that state. This principle is summed up in the 
maxim which appears in the law books, that “laws have no 
extraterritorial force,’ or that “laws are territorial in their 
application.” 

In practice, however, there are important exceptions to 
the rule. We find that in China, for instance, aliens who are 
subjects of most European and American states, on entering 
the territory of China, remain under the jurisdiction of their 
home states. This exceptional condition of things is based 
on treaties and not on custom, as is in the case of Turkey. 
It gives rise to arrangements under which China voluntarily 
makes a permanent surrender of some portion of its jurisdic- 
tion for the purpose of securing to the subjects of another 
country the means of regulating their life in conformity with 
their own laws and customs. Jurisdiction over these aliens 
in China is exercised by the consular officers of their home 
states, which have enacted special municipal laws for that 
purpose. Thus Great Britain enacted so-called foreign jurisdic- 
tion acts at various times, which are now consolidated in 
the Foreign Jurisdiction Act of 1890. All principles involved 
and machinery set up in this connection are usually discussed 
under the heading of Exterritoriality or Consular Jurisdiction. 


DESCRIPTION OF THE EXTERRITORIAL SYSTEM 


The system may be briefly and conveniently examined 
under three heads, which correspond to the persons affected, 
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the laws that are to be applied to them, and the courts that 
‘are set up to apply the laws. 

«All questions in regard to rights, whether of pioperty or 
persons, arising between British subjects shall be subject to 
the jurisdiction of the British authorities.”* This includes 
both civil and criminal matters. 

If the dispute affects the subjects of different nationalities, 
British and any other foreign nationalities, then it shall be 
regulated by the treaties existing between various states 
“without interference on the part of China.” 

In case of mixed suits or actions between Chinese and 
Britishers the treaties provide as follows: 

“A British subject having reason to complain of a Chinese 
must proceed to the consulate and state his grievance. The 
consul will inquire into the merits of the case and do his utter- 
most to arrange it amicably. In like manner, if a Chinese have 
reason to complain of a British subject, the consul shall no less 
listen to his complaint, and endeavor to settle it in a friendly 
manner. If disputes take place of such nature that the consul 
cannot arrange them amicably, then he shall request the assist- 
ance of the Chinese authorities, that they may together 
examine into the merits of the case and decide it equitably.” ’ 

In criminal matters: Should Chinese subjects be guilty of 
any criminal act towards British subjects, they will be arrested 
and punished by the Chinese authorities according to the laws 
of China, But British subjects who may commit any crime 
in China, ‘shall be tried and punished by the consul, or other 
functionary authorized thereto, according to the laws of Great 
Britain.” “ Justice shall be equitably and impartially admin- 
istered on both sides,” ® 


1 Art. 15, 1858. 
2 Art. 17, 1858. 
SATO ela 5o4 
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LAW TO BE APPLIED 


The law applied is mainly British law, for it has been 
explained thus: “If a sovereign delegates to a foreign state, 
the delegation carries with it as a matter of course power of 
administering the foreign law to the extent of the jurisdiction 
delegated.”’* Hence the act of British Parliament enacts: 
“Tt shall be lawful for Her Majesty that the civil and criminal 
jurisdiction of Her Majesty conferred by those Orders is to 
be exercised as far as circumstances admit on the principles 
of and in conformity with the common laws, the doctrine of 
equity, the statute law and the law for the time being in force 
in and for England,” and with the powers vested in and 
according to the principles and procedures observed by and 
before courts of justice and justices of peace in England.’ 
Jury in both civil and criminal cases of sufficient importance 
is given. ° 

But ‘the British law which is inevitably applied within 
the range of delegated jurisdiction is not such part of the law 
governing England or the British Dominions as may be found 
to be capable of application; it is that law, together with 
whatever special laws or general rulesit may seem good to 
Great Britain to enact or lay down, provided that they do not 
exceed the powers obtained by treaty.”* By an order in 
council His Majesty’s Minister is also enabled to make ‘“ such 
regulations as seem fit for the peace, order, and good govern- 
ment of British subjects resident in or resorting to”’ that 
country to which he is accredited, and “ for the observance of 
the stipulations of treaties” and of “ local laws and customs.” 


1 Hall, “ Foreign Jurisdiction of the British Crown,” p. 164. 
2Cf. Tarring, ‘ Consular Jurisdiction in the East,”’ p. 60. 

3 [d., p. 68. 

4 Hall, ‘‘ Foreign Jurisdictiorr of the British Crown,” p. 167. 
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Now at this point two things are worthy of notice. The 
introduction of British law is supposed to be effected by such 
foreign jurisdiction acts and various orders in council as are 
established with this express purpose in view and in strict 
conformity with the treaties that have been previcusly 
negotiated with China. As Sir F. Piggott observes : 

“Strictly speaking, the acts of jurisdiction of the queen’s 
consuls are not strictly legal until the forms for legalizing such 
acts required by the laws of the foreign country have been 
complied with. For example, if a foreign country were under 
a constitutional form of government, and the sovereign’s 
treaties did not form part of the land, but required some 
additional sanction from the legislature, then the authority of 
the consular courts would not be validly exercised until that 
sanction had been given; if treaty required promulgation 
in the form of a law, then not until the promulgation had 
taken places = 

It is to be noted that here is obvious irregularity in that 
the first foreign jurisdiction act applicable to China was passed 
almost a decade before the signing of any exterritorial treaty 
by China. Again, it is necessary to point out that “ practice 
in civil cases is far from being so uniform as is practice in 


criminal matters.” * It is agreed, in Article 17 of the treaty of 
Tientsin, 1858, that ‘if a Chinese have reason to complain of a 
British subject, the consul shall . . . endeavor to settle it 


in a friendly manner. If disputes take place of such nature that 
the consul cannot arrange them amicably, then he shall request 
the assistance of the Chinese authorities, that they may 
together examine into the merits of the case, and decide it 
equitably.”” No later agreements appear to have been entered 
into; the courts therefore have no delegated jurisdiction. 


1 Piggott, ‘‘ Exterritoriality,” p. 57. 
? Hall, “ Foreign Jurisdiction of the British Crown,” p. 153. 
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They are nevertheless enabled by the Order in Council (Order, 
1881) to take cognizance of all suits or proceedings of a civil 
nature instituted or taken by a Chinese against a British 
subject. Hall rightly thinks this “ Order in Council applicable 
in China goes further than the treaties in force . . . would 
seem to warrant.’’* 


ORGANIZATION AND POWERS OF THE CONSULAR COURTS 


The grant of jurisdiction over British subjects carries with 
it of necessity the right of Great Britain to take all the 
necessary steps for the purpose of exercising this jurisdiction. 
This extends even to what must be considered the extreme 
point of establishing a court of law which acts in the name of 
the sovereign grantee. Hence they are British courts. And 
with the establishment of the court there must also follow the 
right to set up all the necessary machinery to enable it to 
bring parties before it and to enforce its decrees, even though 
some of this machinery depends ordinarily on the sovereign 
power for its working. The Order in Council, therefore, may 
introduce the whole body of the English civil and criminal 
procedure for the regulation of the procedure of the exter- 
ritorial court. Writs of summons and of execution, warrants, 
subpoenas, and all mandatory documents may be issued in 
the king’s name to his subjects, and disobedience to them may 
be punished as such disobedience is punished in England.* In 
China, a complete local organization exists with a court of 
appeal. At Shanghai is established a supreme court consisting 
of a judge who is also consul general, and an assistant judge 
who holds a commission of vice consul. Below these, every 
commissioned consular officer, with such exceptions as the 


1 Hall, ‘ Foreign Jurisdiction of the British Crown,” p. 158. 
2 Piggott, ‘“‘ Exterritoriality,” p. 95. 
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Supreme Court may make, holds a court for his consular 
district, which is called a provincial court. Noncommissioned 
consular officers can take cognizance only of civil suits relating 
to property of less than 410. From each of these courts an 
appeal lies to the Supreme Court at Shanghai. The Supreme 
Court and every other court shall be a court of law and 
of equity, of bankruptcy, and shall have and discharge 
all the powers, rights, and duties appertaining to the 
office of coroner in England. The Supreme Court is a vice- 
admiralty court, a court for matrimonial causes, and also a 
court of probate. 

Intimately connected with criminal jurisdiction is the police 
power of arrest. China has. not surrendered the right of 
apprehending persons accused of crime or minor offenses ; and 
it is obvious that in no country could it be possible to forego 
the right in practice. British subjects can therefore be arrested 
by the local authorities. At the same time, British consular 
officers have a concurrent power; they are even under a treaty 
obligation in some cases to exercise it. 

One important point remains to be considered. What 
remedy is there if an order in council, under which any power 
or jurisdiction has been exercised, exceeds the provisions of the 
treaty? Sir F. Piggott is of the opinion that on general 
principles it would seem that the court itself before which 
the matter comes, could inquire into its own jurisdiction, 
and could pronounce on the validity of the Order in Council 
pretending to confer the jurisdiction claimed to exist. If 
the Order in Council exceeds the provisions of the treaty, 
the sovereign command must be overridden by the general 
law. ‘That act [the Foreign Jurisdiction Act] did not 
create the foreign jurisdiction of the queen; it only legalizes 
her exercise of it, and declares how it shall be exercised.’’? 


1 Piggott, “ Exterritoriality,” p. 33. 
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THE MIXED COURT AT SHANGHAI 


The rule is, then, that foreign subjects are amenable to 
their own consular courts, and the Chinese to their national 
tribunals. In Shanghai, however, a novel system is found 
within the Foreign Settlements. There in the International 
and French Settlements a “Mixed Court” is established. It 
is a Chinese tribunal and decides all suits and actions between 
Chinese who are resident within the Settlements, as well as 
between Chinese and foreign residents in cases where Chinese 
are defendants. The magistrate is incompetent to try capital 
and other grave offenses, which remain within the jurisdiction 
of the district magistrate of Shanghai.’ Hence civil claims by 
British subjects against Chinese in Shanghai go before the 
Mixed Court, and in other parts of China are referred to 
the local authorities through the British consulate. In order 
that the right of foreign plaintiffs in the court may be 
protected, the treaties provide that an ‘‘assessor”’ of the 
plaintiff’s nationality shall have the right to be present. As 
thus constituted, the court comes to be known as the 
“Mixed Court.’ All our discussions apply equally well to the 
Mixed Court in the French Settlement, but the attention 
here is directed mainly to the Mixed Court in the Interna- 
tional Settlement. We shall show presently that the name 
‘Mixed Court”’ is a somewhat misleading title and has 
pretensions to a type of legal institution that exists in the 
Levant and Cairo. 

From a strictly legal point of view, the Shanghai Mixed 
Court possesses no real status and has no place in any discus- 
sion of legal institutions. This.opinion is given on two grounds: 
In the first place, the Mixed Court as it is can never be 
justified from any legal standpoint, inasmuch as there was no 


1Cf, Tyau “ Legal Obligations,” p. 39. 
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reaty right empowering the exercise of such power upon the 
part of the treaty powers. And in the second placé the Mixed 
Court is not a court of law, since it administers no definite 
code or system of law whatsoever. 

The Mixed Court has been developed by usage or suf- 
ferance, because its existence was due to a series of events 
or accidents rather than to any sanction of treaties. Any 
account of the origin of the Mixed Court will necessarily 
be somewhat long. The Chinese authorities lost their juris- 
diction over Chinese in the Settlements during the Taiping 
rebellion in the middle of the nineteenth century. During the 
rebellion, the necessary police control was exercised by the 
treaty power consuls, sitting as police magistrates, and there 
is no record of any Chinese magistrates exercising, or being 
allowed to exercise, the judicial function within the limits 
of the Settlements. Civil suits were commonly settled by 
guild action or by friendly arbitration: but when mixed 
suits came before a court, it was before a consular court. 
This method was one which could not continue (North-China 
Herald, June 4, 1864), yet the nascent republic of Shanghai 
was reluctant to admit the Chinese mandarin within its limits. 
‘The solution was found in the creation of a ‘‘ Mixed Court,” 
over which was placed a deputy of the Shanghai magistrate. 
This court took cognizance of police cases, heard by the deputy 
alone ; of criminal cases against Chinese, in which a foreigner 
was interested, or against nonrepresented foreigners — heard 
by the deputy sitting with a delegate from a consulate as 
assessor ; and of civil cases, either Chinese, when the deputy sat 
alone, or suits by foreigners against Chinese, which were heard 
with a consular assessor. Appeals were heard by the taotai 
sitting with a consul as assessor.” This procedure was 


1Cf. chapter on ‘‘ Concessions and Settlements.” 
2 Rules of Court in North-China Herald, July 7, 1866, 
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amended in 1869. The formal rules were published by the 
British consul at Shanghai, to be noted, acting under in- 
structions from the British minister at Peking, governing the 
procedure to be ‘ollowed by British parties and assessors in 
‘court before the Mixed Court. This court was presided over 
by a deputy of the taotai, with the rank of submagistrate ; all 
cases affecting the interests of foreigners were to be heard with 
an assessor, but the deputy still heard alone cases in which 
both parties were Chinese; Chinese servants of foreigners 
could be summoned only with the consent of the consul 
concerned ; criminal charges properly punishable by death or 
-banishment were heard by the Shanghai magistrate.* The 
principle laid down in the British Agreement of Chefoo, 1876, 
states that “cases are tried by the official of the defendant’s 
nationality, . . . the law administered will be the law of 
the nationality of the officer trying the case,’’ and this was 
from that date the rule of the Mixed Court. But it has come 
to pass that no case is now heard by the judge of that court 
sitting alone; and the consular assessor is a party to the judg- 
ment in every case. ” 

Therefore, in the International Settlement at Shanghai, if 
a Chinese commits a crime on another Chinese or is sued by 
another Chinese he, even though the case involves no foreigner 
or foreign interest, must be tried before the Mixed Court, 
wherein a foreign assessor not only watches the proceedings 
but virtually tries and decides the case. 


SHANGHAI CONSULAR PROCLAMATION, NOVEMBER, IQII 


The matter went further. During the Revolution of 1grr, 
the consular body in Shanghai issued a public proclamation 


1 Rules of Court in North-China Herald, January 19, 1860. 
2Morse, ‘“‘ International Relations of the Chinese Fmpire,”’ vol. 2, p. 133. 
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dated November 10, r9zz, which contained the following 
assertions of authority : 

‘‘Whereas there is at present no authority recognized by the 
powers in the control of affairs in Shanghai city and district, 
and whereas it is essential for the peace and good order of 
the said Settlement that the Mixed Court with the prisons 
thereto attached should continue to carry on their functions, 
the consuls of the treaty powers hereby notify all residents 
in the said Settlement, foreign and native alike, that by virtue 
of their position and authority they have in a measure of 
expediency confirmed Messrs. ..... in the offices they 
already hold as the Chinese magistrates of the said Court 
to act under the guidance of and in concert with the assessors 
of the consuls as heretofore, and have authorized the Municipal 
Police of the said Settlement to direct the Municipal Police’ 
to take over the prisons of the said court and to execute 
summons and warrants when bearing the seal of the senior 
consul, and its decrees and orders when countersigned by the 
proper assessor, and to maintain and uphold the lawful 
authority of the said court in every way.” 

Willoughby adds: ‘It is, however, significant that the 
foreign control assumed over the Mixed Court was not 
surrendered after the Republic was created and recognized 
by the powers, and its authority over Shanghai again es- 
tablished, nor, in fact, at the time of the present writing 
(1920) has the control.of the court been returned to Chinese 
hands. Regarded from a strictly legal point of view, it is 
impossible to justify this refusal of the powers to yield to 
the several times expressed request of the Peking government 
that Chinese control should be reéstablished.” + 

This existing practice in the Mixed Court can hardly force 
a resemblance to even the latest treaty provisions, ec. g., the 


1W. W. Willoughby, ‘‘ Foreign Rights and Interests in China,” pp. 61. 
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provision for ‘‘ Judicial Proceedings in Mixed Cases” in the 
Chefoo Agreement of 1876, which provides thus: 

“Tt is further understood that, so long as the laws of the two 
countries differ from each other, there can be but one principle 
to guide judicial proceedings in mixed cases.in China, namely, 
that. the case is tried by the official of the defendant’s na- 
tionality, the official of the plaintiffs nationality merely 
attending to watch the proceedings in the interest of justice. 
If the officer so attending be dissatisfied with the proceedings, 
it will be in his. power to protest against them in detail. The 
law administered will be the law of the nationality of the 
officer trying the case. This is the meaning of the words hui- 
tung indicating combined action in judicial proceedings in 
Article 16 of the Treaty of Tientsin and this is the course to 
be respectfully followed by the officers of either nationality.” 

The point in dispute has been clearly stated by Morse in his 
“Trade and Administration of China” (pp. 200 ff.) : 

«Suits which are admittedly between Chinese on both sides 
_ area bone of contention /The one side maintains that, being 
purely Chinese, they are no concern of the foreign powers and 
are therefore not subject to the decision of the foreign assessors ; 
the other side holds that every question arising within the “area 
reserved for foreign residence and trade”’ concerns the foreign 
- powers, and that the foreign assessor of the day is bound to 
exercise an oversight. On both sides it is felt, but not generally 
admitted, that there is some reason in the contention of the 
other, and the assessor is generally passive unless there are 
evidences of extortion and flagrant injustice, while the magis- 
trate generally puts himself into agreement with the assessor 
when a municipal regulation comes into the case, neither being 
too desirous of crystallizing the differences and precipitating a 
conflict. Occasionally, however, when the incompatibility of 
views cannot be compromised a sharply defined issue is made. 
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‘The Chinese official view is unimpeachable ; appeal is made 
to the letter of the treaty stipulations granting to foreign 
powers the right of oversight in cases in which a foreign 
interest is involved, and only in these cases. The foreign 
official view is equally unimpeachable. When in the “years 
1853-1864 the Taiping rebels devastated the country for 
hundreds of miles around Shanghai many thousands of refugees 
found there under the foreign flags the protection to life denied 
them under their own flag. . . . There has thus grown up 
a foreign interest in real estate valued at over two hundred 
miliion taels, and a foreign interest in the maintenance of order 
and the administration of justice among the half million 
Chinese living under the same jurisdiction as the foreign 
residents; and the foreign official view is that foreign super- 
vision is necessary over foreign and Chinese residents alike in 
the interest of foreigners; and, further, that two independent 
police and judiciary administrations cannot be allowed to 
function within the same area and that if there is to be one 
administration it shall be the foreign ”’ 

Put the difference in another form: 

“Regarded from a strictly legal point of view, it is im- 
possible to justify this refusal of the powers to yield to the 
several times expressed request of the Peking government that 
Chinese control should be reéstablished. Regarded, however, 
from the viewpoint of practical administrative efficiency, the 
powers have felt themselves justified in retaining their 
control,” * 

Whatever other points of view there may be ; from the stand- 
point of international law, it is clear that there is only one 
solution — existing treaties are the obvious guide in these mat- 
ters — and, in'the absence of such, there are the principles of 
international law governing the matter in question. Without 


1 Willoughby, ‘“ Foreign Rights and Interests in China,” p. 62. 
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entering into the controversy a question of this kind can 
be conveniently discussed as one form of state servitude — 
servitules juris gentium voluntarie, though the “ conventional’’ 
character of it might well be questioned. The negative 
state servitude, like other international servitudes, according 
to Hall, must “conform to the universal rule applicable to 
jura in ve aliena. Whether they be customary or contractual 
in their origin, they must be construed strictly. If, therefore, 
a dispute occurs between a territorial sovereign and a foreign 
power as to the extent or nature of rights enjoyed by the latter 
within the territory of the former, the presumption is against 
the foreign state, and upon it the burden lies of proving its 
claim beyond doubt or question.’’* In the light of this 
principle, then, all the arguments for retaining the control fall 
at once to the ground. For it is a very one-sided argument 
to base upon better efficiency in administration or better 
safeguarding of foreign interest, the sole justification on the 
part of the treaty powers for violating China’s sovereignty and 
treaty rights, as is done by the latter’s tenaciously retaining 
their police and judiciary administration in the International 
Settlement of Shanghai. 


‘“MIXED COURT’? A MISLEADING TITLE 


As has been shown, the so-called Mixed Court is a misleading 
title, for it lacks the essential characteristics of the proper 
mixed courts such as the Mixed Tribunals in Egypt. The 
Egyptian Mixed Tribunals are competent to try all suits in which 
the plaintiff and the defendant are of different nationalities: 
whereas the Mixed Court in Shanghai, being a Chinese court, 
is only competent to take cognizance of cases in which the 


1 See Oppenheim, “ Principles of International Law,” vol. 1, p. 274: 
2Hall, “International Law,” p. 159. 
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Chinese is the defendant. Furthermore, the properly con- 
stituted mixéd tribunals are courts of law and justice in virtue 
of the fact that they are authorized to administer a definite 
system of law; for example, in the case of the Egyptian Mixed 
Tribunals their jurisdiction is based upon the Code Napoléon. 
Whereas the Shanghai Mixed Court cannot be strictly called 
a court of law, inasmuch as it administers no system or code 
of law. The second proposition, then, with regard to the 
Mixed Court at Shanghai is that it is not a court of law and 
that the title “Mixed Court’ with its pretensions to a legal 
institution is therefore doubly misleading. 

Theoretically, the Mixed Court is a Chinese: tribunal, for it is 
to be presided over by a Chinese magistrate who sits to 
administer Chinese law. The Chinese magistrate is supposed 
to have complete jurisdiction over all persons in his district 
who are not exempted therefrom by treaty. But in practice, 
the magistrate has always been prevented from administering 
Chinese law. The explanation given was that Chinese law did 
not distinguish between civil and criminal cases: “It did not 
deal with the rights of persons among themselves so much as 
with a general conception of their duty to the state at large 
and the penalties for the infraction of such duties.’’ Chinese 
law was therefore deficient in settling the disputes of the 
purely commercial communities of the treaty ports. 

The result of this is that in the Mixed Court there is no 
system or code of law whatsoever. A case is decided according’ 
to a general idea of what the court considers fair. The court 
is not bound by precedent ; it has no fixed procedure ; it may 
decide one thing one day and another the next. It sometimes 
refers cases to the arbitration of another merchant in the 
trade, in order that he may decide it according to the custom 
of the port. And it is said that the result generally depends 
on relative strength of the Chinese magistrate or foreign 
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assessor concerned. It is estimated that more cases are tried 
in this court every year than are tried in possibly any other 
court in the world. The importance of the tribunal is further 
enhanced by the fact that its jurisdiction is practically without 
limit as to questions of life, liberty, and property, and that 
no provision is made for appeals from its decisions.’ It is, 
therefore, at once both surprising and instructive to read the 
following account of it : 

“The magistrate isa Chinese official of. a humble grade; 
even if he were of a higher rank his knowledge of commercial 
disputes would not be of much value. The assessor is a junior 
of his consular service; he is not a member of the legal 
profession ; he can never be a practiced lawyer, and is chosen 
for his knowledge of Chinese rather than for any legal or 
judicial. qualifications. His duty as a consul is to: protect the 
interests: of his nationals, and the Chinese magistrate is fully 
aware of it. Too often do the proceedings in this court 
develop into a mere wrangle between the assessor and 
magistrate, each advocating the cause of his own sovereign’s 
subject. Sometimes.the court adjourns in high disagreement. 
At other times, weary of civil strife, it tosses the ball back 
to: the litigants and bids them see to it themselves, The 
writer has personal knowledge of an instance of this latter sort, 
when the decision of the court was as follows: ‘This case 
involves many difficult points, and the parties must settle 
the matter among themselves and not cause any further 


litigation.’ ’’ 


NATURE OF EXTERRITORIALITY 


Text writers usually make a brief mention of the ground 
on which Western nations claimed and introduced into China 


1 Willoughby, ‘ Foreign Rights and Interests in China,” p. 58. 
2A, M. Latter, Law Quarterly Review, 1907. 
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and other parts of the Orient this system of consular juris- 
diction. ‘It is maintained,’ in the language of Lawrence, 
“because of the defective character of much of the Oriental 
administration ot justice and the different views on the subject 
of trial and punishment entertained generally in Eastern and 
Western countries.’ Others go even further. They hold: 

“The practice of exterritorial jurisdiction had been original 
and universal fact in Europe, Asia, and Africa; with the 
evolution of the modern state in the first-mentioned continents, 
it disappeared and there developed a common law of nations 
with its doctrine of equality and territorial sovereignty of 
which Christian states alone should be beneficiaries, inas- 
much as it was a creature of Christendom; while in the 
Mohammedan countries the practice continued to be observed 
as a usage, and was subsequently confirmed by treaties. This 
being the case, exterritoriality should be considered as a rule 
of international law, as against these countries. The pagan 
states were as much non-Christian as the Mohammedan, and to 
them, therefore, the same rule of exemption of Christian 
foreigners from the local jurisdiction should be applied. In 
the case of China, although she had, prior to the war with 
Great Britain, always claimed and exercised jurisdiction over 
foreigners within her empire, yet such contention and practice 
were against the true principle of public right which governed 
the subject; and the general acquiescence on the part of 
Europeans and Americans in the enforcement of the local juris- 
diction upon them was due solely to their ignorance of that 
principle.” * 

It is hardly necessary to examine these views at any length. 
The former view, vague as it is, has a very general acceptance. 
It is apt to give the impression that Chinese law and 


i Lawrence, ‘International Law,” p. 258. 
2See U.S, Foreign Relations Papers, Cales Cushing. 
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administration of justice are necessarily bad and intolerable; 
and based upon a complacent belief that the claim by a 
superior, in point of civilization, and the grant by an inferior 
could be readily agreed upon, as if civilization were a measur- 
able quantity. But in point of fact, as shown by actual 
history, nothing can be further from the truth. As to the 
second view, it is a simple misreading of international law. 
For the very word “exterritoriality” is against it; exter- 
ritoriality implies the recognition of the territoriality of 
law which is the first principle of modern international 
jurisprudence. 


THE TRUE VIEW ON EXTERRITORIALITY 


Hall undoubtedly holds the right view when he says that. 
exterritoriality is a metaphorical term: 

“But the exclusiveness of territorial government is so 
important to international law and lies so near its root, that 
no doctrine which rests upon a more fiction can be lightly 
assumed to have been accepted as controlling it. In examin- 
ing the immunities in question, it will be best to put aside for 
the. present the idea of exterritoriality, and to view them solely 
by the light of the reasons for which they have been conceded, 
and of the usage which has prevailed with respect to them.” * 

Hinckley, in his discussion on ‘‘Consular Jurisdiction in 
the Far East,”’ expresses this view, that the principle involved 
is simply that of an immunity granted of the territorial 
sovereign to the citizens of the United States, or, to put it 
broadly to other nationals, while sojourning in China. 

“Tt is probably true that this practice of consular juris- 
diction in foreign lands is a relic of the medieval idea that law 
is personal — that is to say, racial and national —and follows 


1Hfall, “International Law,” p. 177, and cf, Wheaton, «‘ Elements of Inter- 
national Law,” pp. 131-134. — 
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the individual wherever he may go. But the modern 
principle is. that law is territorial and that all departures 
from this principle are the exceptions which made the rule 
manifest. We must, therefore, reconcile the existence of 
these immunities with the principle of territorial sovereignty : 
and this can be done only by regarding all authority exercised 
within the sphere of the immunities as preceding from and 
administered for, the territorial sovereign, but administered 
by the country of the party or parties concerned, and ad- 
ministered according to such methods as they and _ their 
home government may devise.” + 

The theory is, in a word, that of agency: a consul in China 
exercises jurisdiction as an agent of China: the source of 
his authority as a judge is not the United States or Great 
Britain, but the Chinese sovereign, who has through treaty 
stipulations made the grant of jurisdiction: the laws and 
regulations provided by the American or British government 
for controlling the exercise of consular jurisdiction are 
provided on behalf of China. ° 

In other words, it is a delegation of jurisdiction, the 
extent of which is defined by treaty stipulations. The real 
nature of jurisdiction has been clearly stated thus: 

“The queen’s foreign jurisdiction in a governed country is 
not exercised by any inherent right of sovereignty which she 
herself possesses nor by any inherent right in Parliament, in 
virtue of its omnipotence to grant it to her inherent right, 
that is to say, over her subjects because they are her subjects. 
It is exercised solely in virtue of the grant, or permission to 
exercise it, which the queen has received from the sovereign 
to whom the territory belongs.”’ ® 


1Hinckley, ‘Consular Jurisdiction in the Far East,” p. 66, quoting 
Burgess’s ‘* Government of Distant Territory ’’ in Pol. Quarterly, 1899. 

2Cf. Hinckley, «* Consular Jurisdiction in the Far East,” p. 66, 

3 Piggott, «‘ Exterritoriality,” p. 18. 
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It may indeed be argued that the rights which the British 
queen exercises in Oriental countries are not her sovereign 
rights at all, but merely the delegated rights of the actual 
sovereigns of these countries. It is certain that they are 
exercised not in virtue of mere abandonment, but in virtue 
of a.definite abandonment to her. 

Piggott naturally concludes: “The general principle may 
be stated thus: the courts will have regard to the treaty 
in the first place, and only regard the statute if the exercise 
of the right in question is either expressly forbidden or does 
not fall within it. The statute will be treated as what it in 
fact is, anenabling act: an act to enable, law not permitting 
it otherwise, the sovereign to exercise in this country rights, 
or fulfill obligations, which one has.acquired or entered with 
foreign:sovereigns. Ifit does enable entirely, the entire right 
cannot be exercised, nor:the entire obligation fulfilled.’’* 

Therefore “the right of British consular-officers to exercise 
any jurisdiction depends in the first place on the extent to 
which the right has been conceded by rulers of these countries 
to the British crown. The right:depends, in the second place, 
on the extent to which the king, in the exercise of the powers 
vested in His Majesty by act of Parliament, may be 
pleased to grant to any of his consular servants authority to 
exercise jurisdiction over British subjects. The orders in 
council issued from time to time and such acts of Parliament 
are warrants for the proceedings of the consuls and exhibit 
the rules to -which they must adhere.’’” 

This being so, the right of aliens in China must be sought, 
in the first and Jast analysis, in the treaties concluded between 
China and various states. ‘‘ All those powers which are not 
surrendered are retained. To the exercise of such powers by 


1 Piggott, « Exterritoriality,” p. 44. 
2Tarring, “Consular Jurisdiction in the East.’ p. 2. 
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the sovereign of the country, the subjects of the treaty powers 
are bound.to submit.” 


DEFICIENCIES OF THE SYSTEM 


Having traced its origin, described its working, ascertained 
its real nature, we are now in a position to indulge in a some- 
what critical examination of this system of exterritoriality as 
a device to compose differences and to administer justice 
between mixed peoples. This much may be said at the very 
outset: that the system is artificial in the extreme and beset 
with permanent drawbacks, which on close inspection will 
prove to be far more serious in nature than they appear at 
first sight. Sir Robert Hart, in his ‘‘ Proposals for the Bet- 
ter Regulation of Commercial Relations,’’ remarks that these 
exterritorial treaty stipulations ‘‘are sufficiently numerous 
and sufficiently general in spirit and letter to provide for the 
majority of possible cases; but, nevertheless, even in judicial 
matters, the complaints on both sides are many and frequent, 
promising that such complaints originate rather in difference 
in law, procedure and penalty, than in any premeditated 
intention to neglect business or act unjustly.” Then he goes 
on to enumerate some of these complaints under the headings 
of person, property, and revenue. 

When questions affecting ‘‘person”’ have arisen, foreigners 
complain that their Chinese assistants have not been arrested, 
or if arrested, have either not been punished or have been 
insufficiently punished, or that the real criminals have been 
allowed to escape and other friendless wretches substituted, 
or that, where several ought to have been alike punished, 
only one has been dealt with, etc. 

On the other hand, Chinese in turn complain that foreigners 
assault Chinese with impunity; that what Chinese call murder 
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is invariably excused or made manslaughter by foreign courts; 
that where Chinese law prescribes death the offending 
foreigner is pemcomeed to only a short term of imprisonment ; 
and that, while’ the foreigner insists that Chinese shall be 
punished with death where foreign life has been lost, he, on 
his side, expects China to accept a small sum of money in lieu 
of a death punishment where Chinese life is lost, etc. 

In the matter of questions affecting “ property,” complaints 
of much the same kind are to be heard. The foreigners 
complain that the Chinese authorities are dilatory, shield 
their own people, refuse justice, etc.; and the Chinese com- 
plain that the foreign officials fear to offend their own 
nationals, believe the foreign and reject the Chinese evidence, 
decide unfairly, etc. 

More especially the Chinese feel aggrieved when they see 
that a foreigner who has a claim against a Chinese is never 
content till he has done his utmost to wring the whole amount 
from the family, friends, or securities of the debtor, while the 
Chinese who has a claim against a foreigner is required to 
accept a decision which makes the debtor a bankrupt, and 
gives the creditor either nothing at all or only so much 
iper-cent, 

Moreover, Chinese complain that foreign plaints are often 
Chinese plaints in disguise, and assert that the foreigner 
merely fathers them for a commission, the result being that, 
when the machinery of a consular court is set in operation, 
one Chinese is enabled to do injustice to another, and 
effectually to screen himself behind the foreigner. 

As with personal cases, so, too, in cases affecting property, 
the procedure of the one side does not satisfy the requirements 
of the other. . 

In cases arising out of revenue matters, the foreigner, for 
instance, complains that in cases of confiscation the Chinese 
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government is pecuniarily interested, and urges that it ought 
not to have the power of judging where it is itself'so directly 
concerned, and, on the other hand, China complains that 
where the letter of the treaty rule is clear and unmistakable, 
the foreign authority is continually urging that the spirit of 
it means something else, and invariably construes it in a way 
adverse to the punishment stipulated to be inflicted. 

Now the real weakness lies at the root of the system — the 
fundamental principles of exterritoriality, and therefore its 
deficiencies are practically irremediable. These are now to be 
considered from a more technical point of view. 


WEAKNESSES DUE TO PERSONAL CHARACTER OF JURISDICTION 


As has been pointed out elsewhere, the fundamental 
principle of exterritoriality is that the defendant’s nationality 
in all cases determines what law is to be applied to the case, 
and the judge who is to apply it. Being personal, the 
jurisdiction is very far-reaching in extent, and:so ‘‘ falls short 
of success when it is invoked to compose differences between 
mixed peoples.” A Chinese may enter a suit against an 
Englishman in the latter’s court, or vice versa, but the latter 
is entitled to no relief if he counterclaims-against the plaintiff, 
however obvious the validity of that counterclaim may be. 
How inconvenient, cumbersome, and expensive suchia system 
must be in the working, very little reflection will show, 
inasmuch as.it must at once ocour:to one that iniakmost.all 
mercantile disputes of any complication, and in all.actions of 
tort wherein damages to both sides have taken place, there is 
a necessity for two actions instead of one to be fought and 
tried. From the same want of control over a foreign plaintiff 
arises another flaw in the system of consular jurisdiction. 
Where the testimony of a foreign witness of a nationality 


% 


CONSULAR JURISDICTION — EXTERRITORIALITY 35 


different from that of the defendant is required, the court is 
dependent upon his voluntary action, and if, after he has 
voluntarily appeared, he should decline to answer questions, 
he could not be fined or committed for.contempt of court, nor 
could he be punished by that court if he should commit 
perjury. So also a foreign plaintiff cannot be punished by 
that court for perjury or contempt of court. 

Another great weakness of the system, also arising from 
the fact that the jurisdiction of the foreign courts is entirely 
personal, appears in all questions relating to land. ‘The right 
and property of a British subject in China can be assailed 
only in a British exterritorial court where the law of England 
is administered. But does the fact that a British subject 
owns land in China of itself invest that land with all the 
characteristics of land in England? It has been tacitly 
assumed that it does. But the assumption is contrary to the 
theory of English law, which is that the law which governs 
land is the lex loci vei site, that is, in this case, the law of 
China. Mr. Latter illustrates the absurdity of this system 
from the instance of the English rule as to ancient lights, that 
a Chinese or a Portuguese may block an Englishman’s ancient 
lights while an Englishman may not. 

This personal character of the system also gives rise to 
much abuse and hence a great deal of irritation to the Chi- 
nese people and officials. Lawrence says: 

“There can be no doubt that abuses do occasionally arise, 
owing to the large immunities given under the consular 
system to subjects of Christian states in Oriental countries 
and the powerlessness of the local sovereign to enforce 
authority over them. We have but to imagine a case in 
some remote district far from the influence of civilized 
public opinion, where the protected subject is a rascal 
and the local consul careless or unscrupulous, to what grave 
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injustice might be done without the possibility of redress.”* 

The scoundrels of the Levant often find it convenient to 
escape from the local jurisdiction in Morocco and the outlying 
parts of the Turkish Empire by obtaining some foreign 
nationality, under cover of which they cheat and blunder 
the natives with impunity. This has been very rare in China. 
The Chinese has, however, availed himself of the services 
of his foreign friends in order to employ their names for 
his property and enterprises. ‘It would probably be well 
within the limits to say that at least half of the land 
standing in the name of foreign owners at Shanghai is bene- 
ficially owned by the Chinese, and half of the civil suits 
brought in the Mixed Court do not beneficially affect foreign 
interests. The practice of the foreigner lending or hiring 
out his name to the Chinese as a cover for their transactions 
is not limited to land transactions. It is practiced in all 
forms, especially for exporting cargo.”’ ” > 

This abuse has been a constant source of annoyance to 
the Chinese Tariff Administration, as the Chinese goods 
through an easily obtained foreign disguise may unlawfully 
escape various taxes and duties. ‘‘It has been locally observed 
that quite a new and a most undesirable class of foreign 
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adventurers are now appearing in the ports of the Far East. 


WEAKNESSES DUE TO NATURE OF EXTERRITORIAL LAW 
Another set of weaknesses is born of the very nature of the 
law that is applied. In the first place it is obviously unjust. 
As has been shown from the complaints quoted, the dissimi- 
larity of penalty between the Eastern and Western codes has 
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its obvious weaknesses, inasmuch as for the same offenza the 
tribunals administering the two laws may each pronounce 
unequal sentence. If disputes between British subjects 
are to be settled by English law, and if the criminality of their 
acts towards all other residents in the country is to be 
- determined by English law, it follows that both in their civil 
or commercial dealings with one another and in their general 
behavior towards all people in the country, British subjects 
_ must conform to English law. One observation on this point 
will suffice.* The principle is that the British subjects resident 
in China must be guided in their conduct by English law. It 
implies, therefore, that all British subjects traveling and 
resident in China must imagine themselves to be standing 
upon English soil. The whole conception, of course, is absurd, 
and the idea cannot be strictly carried out in practice, and the 
weakness of the principle is abundantly demonstrated by the 
fact that in the consular courts, English law is seldom admin- 
istered in its plain and simple form. 

And, finally, the law which these consular courts administer 
is artificial and therefore must be arbitrary in character. It 
seems to have been admitted that the imperial Parliament is 
not competent to legislate directly for British subjects in China. 
But the right to adjudicate in respect of the criminality of 
‘an act, and the right to determine disputes carry with them 
the right of declaring by what law the several questions 
shall be settled. Therefore it seems that within the grant 
of foreign jurisdiction, there is contained a certain amount of 
legislative power: that is to say, it involves the subjection 
of British subjects in China to legislative supremacy of their 
‘own sovereign, within the limits which the treaty defines, 
Now this legislative supremacy is shown in a compound and 
somewhat haphazard fashion. For the imperial Parliament 
by the Foreign Jurisdiction Act declares that alleged offenses 


38 STUDIES IN CHINESE DIPLOMATIC HISTORY 


by British subjects shall be tried and adjudicated according to 
English law; and this is supplemented by an-order in council 
in which the king authorizes His Majesty’s minister, subject to 
his sovereign’s supervision, to make laws especially applicable 
to the conditions of these subjects. And within this principle 
falls not only the authority given to the minister in Peking to 
make regulations for the observance of the stipuiations.of the 
treaty, but also the direct authority given to the consuls to 
enforce the stipulations themselves or the regulations appended 
to the treaty. This indirect power, as it has been contended, 
is derived from the general legislative power and is-expressed 
in the words “‘ peace, order, and good government,’’ in respect 
of which the minister’s regulations may be made. It is further 
supposed that the minister’s legislative powers are limited: 
“peace, order, and good government”’ are intended to be 
read with a proviso, “so long as the regulations do not exceed 
the powers granted to the sovereign by the treaty, in ac- 
cordance with which the Order in Council is framed.” 

This indicates just the complexity of the system and how 
difficult it is to locate and proportionate precisely the legisla- 
tive power of the several bodies from which the courts are 
given to know the law they are to administer. It is further 
complicated by another consideration. Now in criminal 
matters express mention is made of the laws of Great Britain: 
“British subjects who commit any crime . . . shall be 
tried and punished . . . according to the laws of Great 
Britain,’ whereas in civil matters there is no mention of the 
law applicable. The consul is merely required by the treaty 
stipulations to “inquire into the merits of the case, and do 
his utmost to arrange it amicably.’ On one hand it is argued 
and accepted that the introduction of the whole body of 
English law is fully warranted, but on the other hand it is 
expressly stated in the Order in Council and generally practiced 
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that in. civil matters every court may promote reconciliation 
and encourage arbitration of any suit or proceeding pending 
before it. If we add to this the fact, which we shall presently 
consider, that these consular officers are mostly untrained in 
judicial duties, then the limitations of the system must be 
very manifest. 


WEAKNESS FROM STANDPOINT OF COURTS 


Now from the standpoint of the courts, these consular 
courts, though courts of law in theory, must from their very 
nature fall short of the requirements of a normal judicature. 

The absence ofa properly constituted legislature has already 
been referred: to. The lack of an executive power to enable 
the courts to have effective control over witnesses or plaintiffs 
of another nationality has also been pointed out. Now in 
addition to these limitations there are two other weaknesses 
in these consular courts through causes internal and external. 
The internal weakness of these courts has been already alluded 
to and that is to be found in the qualifications of these 
judiciary officials. 

In its administration of justice the system fails also from 
the fact that justice is administered by consular and not 
judicial officials. The members of the consular service are 
not necessarily, and in fact seldom are, members of the legal 
profession; they can never be, by reason of their service, 
trained and practiced lawyers. The first duty of a consul is 
to protect the interest of his sovereign’s subjects: it is scarcely 
consistent to add to that duty the task of administering justice 
when a complaint is brought against such subjects; and the 
duties of protection of a class and the administration of 
impartial justice between that class and others cannot but 
clash. Only too often is the verdict of the exterritorial court 
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a formula, as, for example, “judgment for the defendant ”’; 
and the defendant has then every reason to be satisfied that 
he has an efficient consular service. This is a reproach which 
cannot but exist so long as the consular and judicial functions 
are centered in one man. There is only one court in China 
which can at present be free from it. This exception is the 
British Supreme Court which sits at the chief treaty port, 
Shanghai. It is the court of appeal from the various British 
consular courts in China, and is also a court of first instance in 
Shanghai. Its chief justice is appointed from the legal 
profession, and its officers are not consuls and have no consular 
duties. But the success of even this court is grievously 
curtailed by its inherent limitations as an exterritorial court. * 

The external weakness of these consular courts is due to the 
fact that this limited number of consular courts (numbering 
less than fifty in all) have to cope with a jurisdiction coexten- 
sive with the Chinese Republic. These consular courts are 
invariably found in the treaty ports, which generally are situated 
far apart. lExterritoriality may sound plausible, but its 
authors have overlooked one. or two important facts. In the 
first place one defect of the system has become generally 
known, that is, the difficulty of obtaining evidence where a 
foreigner commits a crime in the interior. According to the 
treaties governing the matter, “he shall be handed over to the 
nearest consul for punishment, but he must not be subjected to 
any ill usage in excess of necessary restraints.” ‘ This rendered 
into plain language,’ said the American Minister Mr. Reed, 
“means that the foreigner who commits a rape or murder a 
thousand miles from the seaboard is to be gently restrained, 
and remitted to a consul for trial, necessarily at a remote point, 
where testimony could hardly be obtained and ruled on.” 

In the second place, we must remember another fact, which 
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may be less obvious but is of great importance in showing how 
the system is a failure. It is universally known that a Chinese 
is not in the habit of seeking justice at the law courts, and least 
of all at the foreign institutions of which he knows nothing. 
Therefore it is not to be expected that a Chinese would bring 
any ordinary complaints against any British subject to the 
“nearest consul,’’ whose consulate may be situated at a 
distance of one, two, or five hundred miles away from the place 
where the civil injury took place, even if he could be sure that 
justice was on his side and he could afford the necessary 
expense and trouble to undertake the required journey thither 
to receive his scanty justice. Furthermore, if the consul 
refers the case to the Supreme Court at Shanghai, then the 
Chinese would most probably have no means to know whether 
justice was done to him, and it must also be remembered 
that the consulate is not always too eager to welcome such 
complaints. 

Finally, few Chinese know anything about treaties and fewer 
still understand the working of them. Indeed, this method of 
seeking justice, to the great majority of Chinese, is not known. 
And in China there exist no such professional lawyers who 
can explain this complicated system to an intending plaintiff 
and furnish him such information as to enable him to proceed 
confidently to the particular consulate of the district, that is, if 
we assume that the offender’s government has established a 
consulate there or has intrusted the duty to the consulate of 
one of the treaty powers, and that the consulate is situated 
within a reasonable distance. Thus, “in theory, a Chinese 
may always have redress against an alien in his consular court ; 
in practice, however, there are many difficulties in the way of 
language, difference in court procedure, disparity of punish- 
ments in the two systems, and the complexities of Western 
law.” ‘The natural result is that the Chinese would decide to 
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“swallow”? his grievance without recourse to law, and he 
would console himself with a bitter determination that never 
again would he have any more dealings with foreigners. 
Whereas the British subject will always have the advice and 
assistance of his consul, whose duty it is to help. and protect — 
him and if he contemplates lawsuits, his consul will be there to 
protect his:interest and the Chinese court is always accessible. 


CONCLUSION 


These criticisms, though they are in no way exhaustive, 
serve to bring out the central fact that these defects and 
weaknesses lie deep at the root of the system, and they 
are not to be got rid of by any superficial improvements or 
sectional remedy, What is wanted is a radical change — the 
abolition of exterritoriality. Now this will mean a: complete 
and radical change of the principle and spirit that.govern the 
intercourse between China and Great Britain. For “the 
principle,” as it has been truly observed, “which underlies 
every treaty and runs through every treaty stipulation, and 
which unhappily is at the bottom of all the mischief is what 
is justly considered the most important, the most valuable, 
and, from the foreign standpoint, the most essential point in 
treaties with China, and that is the principle of exterritori- 
ality — would we but give up this, relations would at once 
right themselves, rancor disappear and friendliness everywhere, 
and. the investment of capital and development of internal 
resources meet with no unnecessary obstacle.” * yf 

Granting the system did satisfy a temporary need, when 
the intercourse between distant nations.was.at its infant stage 
and commercial dealings were only spasmodic and the coming 
together of the East and the West was considered to be more 
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of an accident than destined to. establish permanent rela- 
tions, no one would advocate its perpetuation now. Whatever 
justifications there were, they must now sink into utter in- 
significance, when they are weighed, on the one hand, against 
the glaring failures of the system as a machinery to administer 
justice on the one hand, and, on the other hand, the harvest of 
ill will that has been working havoc and poisoning the spring of 
international friendship. The Boxer Rising of r900 was not 
without its causes. Most impartial observers have agreed that 
it was the natural outcome of the kind of unwholesome inter- 
course between: Chinese and Europeans. “ Exterritoriality, the 
central idea of the treaties, was not a stipulation tending to 
flatter national pride, gratify officials or commend. itself to.the 
people at large.” 

“The duties imposed on officials by the privilege of 
exterritoriality are so many and so diversified and comprise 
such a combination of the legislative, judicial, and executive, 
as well as so much that is delicate in the diplomatic category, 
that they must continually be touching matters which the 
Mandarin in question is powerless to deal with, and if the 
result is-deadlock and irritation it cannot be wondered at. 

And the outcome of all these anomalies is a feeling 
of humiliation, a sense of injustice, and a soreness that never- 
theless could still be held were the right remedy applied.’’+ 

During the Boxer settlement many devices for safeguarding 
British interests were suggested. Sir Robert Hart pleaded: 
‘What we want is, in a word, that our people shall be as 
safe and their interests receive as certain protection in China 
as elsewhere; and, to go to the root of the matter at once, 
this will never be the case, till we treat China and the Chinese 
in just the same way as we treat-any other civilized power or 
people—say America and the Americans, This mending of 
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old clothes will not do—a new garment is wanted. An inter- 
national cancer is at work ;’as long as it works it will irritate 
and embroil, or it must be extirpated if international health 
is to be enjoyed and a sure foundation laid for the building of 
a condition of mutual prosperity and mutual good will.” 

Two decades have passed since this was urged; the old 
wound is still unhealed and the suggested solution is as true 
as ever. In spite of all this, relations have improved, trade 
has thrived. Above all, China has advanced considerably in 
her international status during these years. There is all the 
more reason, therefore, to put the intercourse on a more 
permanent and logical basis. In the meantime, commercial 
intercourse with the outside world has so much increased as 
to have thrown a large number of foreigners on to the coast 
of China. As such intercourse increases in all directions, and 
dealings between the Chinese and the Europeans multiply, 
the machinery which was designed to meet the needs of 
only small populations has become strained and is no longer 
adequate to the requirements. 

The failure and inadequacy of exterritoriality as a permanent 
legal institufion is a clear vindication of the validity of the 
principles of international law. International law declares in 
ho uncertain voice the principles that are to regulate the 
public relations between states. Territorial jurisdiction con- 
stitutes a very essential and also a fundamental right of an 
independent sovereign state and lies very near the root of the 
principles of modern international law. That the dissimilarity 
in civilization should be a ground for exemption and exception, 
is just a futile argument for the formulation of different codes 
of law for the learned and the ignorant. That law is no 
respecter of persons is a principle that sums up a profound 
understanding of human nature. It is the violation of these 
first principles that has caused the infinite varieties: of 
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international complaints and mischiefs that will make forever 
impossible the reign of peace and concord among nations. It 
is common sense as well as law that no power in the world can 
willingly encourage an imperium in imperio. Further, it is not 
justice for Great Britain to hold such treaties as her rightful 
claim; “‘while they are accepted rather than negotiated, 
they obtain from China what the foreigner thought he 
required rather than what China desired to concede, and they 
were without reciprocity. Dictation did not make treaties — 
even treaties of friendship — palatable.” * _ 

The British government was not unmindful of this and 
promised in the Mackay Treaty of I902 the conditional and 
eventual relinquishment of its consular jurisdiction in China. 
During these years, despite the constant turmoil in that land 
and the general upheaval all the world over, China has, even 
in the estimation of the world, made great strides towards 
modernization. The time has come when China must take 
her rightful place in the council chamber of nations. To 
recover her territorial jurisdiction must surely be the first step 
towards her regaining of the status of an independent state, 
and Britain’s relinquishing of her exterritorial privileges cannot 
but be interpreted as her ardent desire and earnest intention 
to right an age-long wrong and to show her good will towards 
China. Objections, however, can always be raised to any 
immediate acceding to this claim on the ground of the present 
imperfect state of Chinese law and courts, These indictments 
may be trie enough but are no real objections to the abolition 
of exterritoriality. No perfect law or justice is to be found in 
any community; Chinese law and Chinese administration of 
justice, like all other human institutions, cannot be free from 
faults, especially during their inauguration; but if due 
precaution is taken, and above all the proper encouragement 


1R, Hart, «These from the. Land of Sinim,”’ p. 274. 
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given, the institutions will no doubt improve and become 
more efficient as time goes on. Any temporary inconveniences 
the abolition may cause will be abundantly repaid by the 
development of international commerce, the great enhance- 
ment of international intercourse and friendship, and the 
opening of the whole country to the trade and residence of 
foreigners, that will be sure to ensue from the abolition of 
consular jurisdiction. 

Abolition will be best brought about by degrees. Here are 
the proposed stages : 

1. The complete promulgation of the new codes and the 
establishment of the modern courts. 

2. The employment of foreign judges to sit with Chinese 
judges in these modern: courts to administer Chinese law in 
cases where foreigners are involved. 

_ 3. The encouragement to litigants in mixed cases to: bring 
their suits before the national: tribunals. 

4. The relinquishment by the consular courts in the interior 
oftheir civil jurisdiction in favor of the territorial courts. 

5. The relinquishment by the consular courts in treaty 
ports: of:their civil jurisdiction over their subjects in favor of 
the national courts of justice. 

6. The preparation for the relinquishment of British 
criminal jurisdiction both in treaty ports and in the interior. 

Thus China’s recovery of her territorial jurisdiction may be 
an accomplished fact. Those stages may extend over a period 
often years from the date when the complete new codes are 
promulgated to the total recovery of China’s territorial 
jurisdiction. 


CHAPTER II 
CONCESSIONS AND SETTLEMENTS 


The right of foreigners to reside in China for purposes of 
trade is limited to certain localities, generally specified in 
treaties, and hence they are known as treaty ports. To these 
treaty ports foreigners for the most part usually come 
for purposes of trade; and it is here, usually, that foreign 
“concessions ’”’ and ‘‘settlements’’ are found. Ina treaty port 
an area is as a rule set apart for residence by subjects of a treaty 
power, which is known in China as a foreign concession or 
settlement. At an important commercial center such as 
Hankow or Tientsin, there is usually a numberof these settle- 
ments—each representing a separate nationality. Most of 
these settlements are geverned by a municipal council elected 
by the foreign taxpayers residing in the concession. To a 
foreign traveler in China, these concessions with their im- 
pressive foreign police present.a most curious sight. 


ORIGIN GENERALLY ATTRIBUTED 


Their origin is generally said to be found in the early treaties. 
The Treaty of Perpetual Peace and Friendship provides that 
“British subjects with their families and _ establishments 
shall be allowed to reside, for the purpose of carrying on their 
mercantile pursuits without molestation or restraints, at the 
cities and towns of Canton, Foochow, Amoy, Ningpo, and 
Shanghai. It is accordingly determined, that ground and 
houses — the rent or price of which is to be fairly and equitably 
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arranged for, according to the rates prevailing amongst the 
people, without exaction on either side—shall be set apart by 
the local officers in communication with the consul.’’ * 

These provisions have been accepted as the origin of present 
concessions and settlements and form part of the price paid for 
the restoration of peace and friendship after the Opium War. 
Within these areas British.subjects are allowed to rent build- 
ings and lease land at current market rates, and to build upon 
the property thus obtained houses, warehouses, churches, 
cemeteries, hospitals, asylums, and schools. 


CONCESSIONS AND SETTLEMENTS CLASSIFIED 


The terms “‘concessions”’ and ‘‘ settlements ”’ are synonymous 
in common usage, including even those types of urban areas set 
apart by the Chinese authorities for residence by the foreigners. 
These ‘‘ areas reserved for foreign residence” possess many 
common characteristics in their external appearance. But, for 
purpose of classification, there are four types to be distinguished 
in virtue of the nature and authority of their municipal govern- 
ment : “* 

1. Concession. A concession, such as that of Hankow, is a 
piece of ground conveyed by deed of grant in perpetuity to a 
lessee state for the residence of its nationals. The area is then 
divided into lots for subleases, which are sold, and the proceeds 
are used for municipal purposes and public improvements. The 
consul of the lessee state is the chief official who administers 
the concession, ‘‘ saving the sovereign rights of the emperor of 
China.”’ In the British concessions the consul is usually aided 
by a municipal council elected or nominated by the foreign 
taxpayers or holders of the subleases. 


1 Anglo-Chinese Supplementary Treaty, 1843. 
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2. Settlement. Like the International Settlement at Shang- 
hai, the settlement is a site selected for the residence and trade 
of all foreigners, within which they may organize themselves 
into a municipality. But the area is not leased to the foreign 
powers concerned. All deeds affecting land within the area are 
therefore issued by and registered with the Chinese authorities. 

3. International Settlement by Sufferance. International 
settlement by sufferance is a settlement which has been more 
or less tacitly, and without any formal agreement, reserved for 
residence as a foreign quarter. Chefoo is a well-known in- 
stance. The residents. here have bought land and acquired the 
tacit right to govern themselves as a municipality through a 
“headless committee,’ but have no official status as a seli- 
governing administrative body. 

4. Voluntary Settlement. Voluntary settlement is a settle- 
ment, such as that of Changsha, which has been spontaneously 

opened by China for the residence of foreigners, of which the 
control of municipal administration and police remain vested 
in the Chinese local authorities. 


SHANGHAI SETTLEMENTS 


For the purpose of exposition, an account of the actual 
working of the International Settlement of Shanghai, which has 
always been iooked upon as the model settlement, may be 
described with profit. 

Shanghai was opened to foreign trade by a notification of 
the British consul, Captain G. Butler, of November 17, 1843. 
Foreign consuls, merchants, and missionaries all had previously 
rented houses within the city walls and now through the British 
consul obtained the right of acquiring land outside the walls 
on which to build. The consul first rented ground, with an 
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area*of twenty-three acres, for a consulate. By an agreement 
dated September 24, 1846, the western boundary was put at 
the ‘‘Barrier Road” (the present Honan Road), inclosing an 
area of about one hundred eighty acres; and, by a later agree- 
ment made by the succeeding consul, Mr. Rutherford Alcock, 
November 27, 1848, it was carried to the Defense Creek, thus 
increasing the area to four hundred seventy acres, the addition 
being intended primarily for the purposes of recreation. For 
the lands within all the settlements an annual ground rent, in 
lieu of land tax, of fifteen hundred cash (about $1.25) a mow, 
or ($7.50 an acre) was reserved to the Chinese government. 
The land was not bought, but is held for perpetual lease, with 
no rent, but for a capital payment. It was at once found that 
the British consul had no power to levy taxes on those of 
another nationality, while some taxation was needed, at least 
to make and maintain roads and jetties ; and, in 1845, the first 
land regulations were agreed to between the taotai and the 
British consul, under which certain defined powers were granted 
to the foreign residents, by the officials representing respectively 
the national authority over the soil and the extraterritorial 
authority over the contributors. These regulations prescribed 
the method of acquiring title to land, indicated the roads to 
be maintained, fixed the government ground rent, etc., and in 
Article 12 recognized the duty of foreign land renters to 
“build and repair the bridges, maintain and cleanse the 
streets, put up and light the street lamps, establish fire 
engines, plant trees to protect the roads, open ditches to drain 
off the water, and hire watchmen.” This was the modest 
beginning of the composite international republic of Shanghai. 
Under these regulations three land renters were elected to 
serve as a ‘““Committee of Roads and Jetties,” and an annual 
meeting was held under the chairmanship of the British 
consul, 
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New conditions created by the occupation (between 1853- 
1855) of Shanghai by rebel forces during the Taiping rebellion 
led to the adoption of a ‘‘new code of municipal and land 
regulations’’ governing the foreign community. These, duly 
approved by the taotai on the one side, and on the other by 
the consuls of three treaty powers, England, America, and 
France, were published by a notification of the three consuls 
dated July 5, 1854, for the purpose of “providing for its 
[the Settlement’s] future security, order, and cleanliness.” Of 
these land regulations the greater number merely reénacted the 
provisions of the Regulations of 1845, except that it was clearly 
Jaid down that, for the acquisition and registration of land, the 
land renter ‘‘must first apply to the consul of his nation, or, if 
none be appointed, to the consul of any friendly power’’; but 
Article ro, amplified in future years, laid the foundation of the 
existing autonomous government of the International Settle- 
ment of Shanghai, though at the time it only applied to the 
international community then occupying the British Settlement. 
The article in question runs as follows : 

“ Roads and Jetties, Assessment on Land and Wharfage. It 
being expedient and necessary that some provision should be 
made for the making of roads, building public jetties and 
bridges and keeping them in repair, cleansing, lighting, and 
draining the Settlement generally, and establishing a watch or 
police force, the foreign consuls aforesaid shall at the beginning 
of each year convene a meeting of the renters of land within 
the said limits, to devise means of raising the requisite funds 
for these purposes; and at such meeting it shall be competent 
to the said renters to declare an assessment in the form of a 
rate to be made on the said land or buildings, in the form of 
wharfage dues on all goods landed at any place within the said 
limits, and appoint a committee of three or more persons to 
levy the said rates and dues and apply the funds so realized to 
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the purposes aforesaid, or in such a manner as rmay be agreed 
and determined upon at the said meeting ; and to that end the 
said committee shail be empowered to sue all defaulters in the 
consular courts under whose jurisdiction these may be; and in 
case any one or more of the said defaulters have no consular 
representative at Shanghai, then the intendant of circuit (taotai) 
shall, upon application of the Road Committee transmitted 
through the foreign consuls, recover from such defaulters the 
amount due from them of land assessment or wharfage dues, 
and pay the same to the said committee; moreover, at such 
yearly meeting the accounts of the committee for the past year 
shall be laid before the assembled renters for their approval 
and sanction. It shall also be competent for the foreign con- 
suls, collectively or singly, when it may appear to them needful, 
or at the requisition of the renters of land, to call a public 
meeting at any time, giving ten days’ notice of the same, setting 
forth the business upon which it is convened, for the considera- 
tion of any matter or thing connected with the land; provided 
always, such requisition shall be signed by not less than five 
of the said renters, and that it set forth satisfactory grounds 
for such request. The resolution passed by a majority at such 
public meetings on ail matters aforesaid shall be valid and 
binding upon the whole of the renters of land within the said 
limits if not less than one third of them are present. The 
senior consul present at such meeting shall take the chair, and 
in the absence of a consul, then such renter as the majority of 
voters present may nominate, If renters of land in public 
meeting assembled, as herein provided, decide upon any matter 
of municipal nature, not already enumerated, and affecting the 
general interests, such decision shall first be reported by the 
chairman to the consuls, for their joint concurrence and ap- 
proval, without which approval officially given, such resolution 
cannot become valid and binding upon the renters as a body.” 
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Other articles gave the consuls control over the sale of spirits 
and liquors, and over Chinese places of entertainment, and 
imposed on them the duty of punishing breaches of the 
regulations. By this article, Article 10, the government having 
_ authority over the soil and the governments having authority 
over the persons and property of the foreigners delegated to 
these foreigners the highest power in all government, that of 
taxing and policing their own community, and this laid the 
foundation of their authority in their own affairs. 


LEGAL STATUS GENERALLY ASSIGNED TO CONCESSIONS 


__ The legal status of these concessions and settlements must 
be next considered. ‘There is, indeed, great difficulty in 
finding a satisfactory logical basis for ascribing any legally 
controlling force to rules and regulations issued by the govern- 
ing authorities of the concessions and settlements, for they are 
not issued in pursuance of a delegated legislative authority 
derived from a sovereign legislative source.”’ The legal status 
that has been usually assigned to them is deduced from a 
number of responsible opinions given by authorities who have 
had to deal, from time to time, with the question under con- 
sideration. These opinions are here briefly recalled in their 
historical order. 

In the spring of 1862, when the Taiping rebellion was still 
in progress, the Municipal Council with its de facto authority 
over a radius of thirty miles around Shanghai, proposed to 
make the situation permanent by making Shanghai a free city, 
governed by its own officers under the protectorate of the 
treaty powers. The opinions of the British consul and of the 
British envoy were respectively as follows: 

“The plan proposed is one which the land renters cannot 
legitimately adopt, seeing that the territory belongs to the 
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emperor of China who merely accords to the foreign powers, 
that have entered into treaties with himself, an exterritorial 
jurisdiction over their own citizens resident at this port, but 
retains for himself all authority over his territory and subjects. 
The present system may be extended and improved upon, 

but even this cannot be effected without the consent 
of the ministers of the treaty powers, supported by the con- 
currence of the Chinese authorities.’ 

The British envoy condemned the proposal in the follow- 
ing words: 

“The English concession at Shanghai was neither a transfer 
nor a lease of the land in question to the British crown, 
the land so acquired remains Chinese territory.’’* 

Regarding the position of the Chinese within the Settlement, 
the British envoy continued : 

**It is my duty to remind you that the Chinese government 
has never formally abandoned its rights over its own subjects, 
nor has Her Majesty’s government ever claimed or expressed 
any desire to exercise a protectorate over them. . . . Ido 
not understand what interest Her Majesty’s government has in 
lending itself to a system which is unjustifiable in principle, 
which would be attended with endless embarrassment and 
responsibility, and which the Chinese government would never 
submit to willingly. Great Britain has no interest except in 
providing a secure place for British trading establishments ; 
and whatever inconveniences may arise from the conversion 
of the Settlement into a Chinese town, I do not think that Her 
Majesty’s government will be induced to seek a remedy for | 
them by extending its jurisdiction over a large section of 
Chinese population. Because we protect Shanghai from falling 
a prey to a horde of brigands, it does not follow that we are 


1Mr, Bruce to Mr. Medhurst, September 8, 1862, 
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prepared to interfere with the natural relation of the Chinese 
to their own government.’’? . 

The opinions thus expressed were in full accord with the 
views of the other treaty power envoys; and two years later, 
the American envoy noted with disapproval, that ‘there is a 
constant tendency on the part of foreigners, in making their 
municipal arrangements, to aggress upon the rights of the 
Chinese, and it is necessary constantly to recall them to the 
safe ground of principle.’ Indeed, this tendency always has 
existed even to this day, and the envoys’ principle was accepted 
reluctantly. 

Again, the foreign envoys in their final approval of the 
scheme of municipal government of Shanghai laid stress on the 
conditions attached to it: 

“That the territorial authority should be derived from the 
imperial government through the foreign ministers ; 

“That such authority should not extend beyond municipal 
matters, roads, police, and taxes for municipal objects ; 

“That the Chinese should be under Chinese jurisdiction as 
much as in the Chinese city ; 

“That foreigners should be under the jurisdiction each 
of his own consul; and that there be a Chinese element in the 
administration.’’ * 

They hoped that, in their mutual agreement, they had “laid 
the foundation of a municipal system for . . ._ the largest 
city in the East.” 

It is to be observed that in two of the most important 
subjects, the intentions of the scheme, as it was approved 
by the envoys, were not carried out. In the first place, 
the scheme recognized that persons who were taxed must 


1 Mr. Bruce to Mr. Medhurst, Sept. 8, 1862. 
2Sir F. Bruce to Shanghai land renters, Aug. 6, 1863, «Parl, Papers Rel, 
Aff, China,” 1864, p. 146. 
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be represented in the administration, and that persons 
who were governed must have a voice in the government, 
and the admission of a Chinese element was proposed. This 
inclusion was eminently desirable, and was fully approved by 
the foreign envoys.~ But for some unknown reason, this 
proposal was made conditional on the inclusion of all three 
settlements under one administration. Since the French Settle- 
nent remained outside the “‘ Republic of Shanghai,” the neces- 
sary condition for representation of the Chinese residents was 
not fulfilled; and at the present time the three quarters of a 
million odd Chinese residents within municipal limits are taxed 
and governed without representation. 

In the second place, the will of the foreign envoys regarding 
the power of taxation of the Chinese authorities of the Chinese 
in the Settlement was also set at naught. In 1862, the Shang- 
hai local authorities, in order to meet the vast expense to 
which the government was put to protecting Shanghai, asked 
permission to impose a poll tax, which had already been col- 
lected in the city, upon the Chinese in the British Settlement 
and requested the assistance of the British consul. The latter, 
while recognizing the strictly legal right of the Chinese authori- 
ties to do so, declared that ‘‘it has been a matter of under- 
standing for years past between the Chinese authorities and this 
consulate that the jurisdiction of the former over their own 
subjects living within these limits shall only be exercised through 
and with the consent of the British consuland . . . it would 
be inexpedient to allow of any departure from this rule.’’* 

This attitude was repudiated by the British envoy, Sir F. 
Bruce, who observed that there was nothing in ee treaties 
which would warrant such an interpretation. A 

“The taotai is entitled to levy taxes as he pleases: and so 
long as he merely seeks to impose taxes on persons resident in 


1 Consul Medhurst to Taotai Wu, July, 1862, 
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the Concession, which are paid by those in the city and suburb, 
i see no reason for objecting to it, at a time when it is our in- 
terest as well as that of the Chinese that the government shall 
not be deprived of its resources.”’ 

The British minister’s view was approved by his government 
and Earl Russell added: 

“The lands situated within the limits of the British Settle- 
ment are without doubt Chinese territory, and it cannot be 
reasonably held that the mere fact of a residence within those 
limits exempts Chinese subjects from fulfilling their natural 
obligations.” * 

The compromise arrived at the time was that such taxes 
should be collected by consuls and paid over to the imperial 
authorities. 

The question of jurisdiction was raised again in his circular 
instructions to the British consuls in China, May 16, 1864, 
where Sir F. Bruce declared in unmistakable terms: 

‘“‘T am anxious to prevent misapprehension as to the jurisdic- 
tion that may be claimed by British authorities within the limits 
of settlements formed at the ports of China on land leased by 
Her Majesty’s government for the purposes of trade. ‘The 
lease to the British government gives no jurisdiction over the 
territory itself. The land remains subject to the sovereignty 
of China, and no further jurisdiction can be exercised over 
British persons and property within it than can be exercised 
over them at any open port where there has been no special 
lease of land for their benefit. For the authority exercised in 
Her Majesty’s name is derived from the treaties with China, 
and is not affected in any way by the grant of a lease,” ” 

This view was shared by other foreign representatives 


1 Parl. Papers Rel. Aff. China, No. 3, 1864, p. II. 
2 Diplomatic Correspondence, 1864, part 3, p. 380. 
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then in Peking, and the latter in entertaining it were sup- 
ported by their respective governments. 

From these opinions have been deduced a few propositions 
concerning these concessions and settlements. These proposi- 
tions have been carefully analyzed and are usually taken to 
constitute the legal status of these areas in the treaty ports, 
which may be recapitulated here. 

The foreign settlement in any treaty port does not represent 
a transfer or lease of the land included therein to the 
government of the state for the accommodation of whose 
subjects it is set apart by China. The land encompassed in 
the delegation remains Chinese territory, subject to China’s 
sovereign rights. The legal position of the foreigners residing 
within it is the same as that of those residing without it, and 
foreign landholders of real property are similarly required to 
pay a land tax to the Chinese government. The Chinese 
residents in it are just as much subjects to the control of the 
Chinese authorities as their compatriots living in other parts 
of the. country; Chinese laws apply to them as much as if they 
reside beyond that area. 

The fact that a piece of ground for the residence of for- 
eigners has been allotted with view to further the desire of 
foreign nations to trade with China, naturally limits the 
authority of the municipal councils. To the foreigners the 
site is privileged, within which they may govern themselves 
as they deem best for the promotion of their common objects. 
But the grant only exempts aliens dwelling therein from the 
personal jurisdiction of their territorial sovereign; otherwise 
the latter’s prerogatives are reserved. In other words, the 
powers exercisable by the municipality are personal, and not 
territorial. They are limited to ‘simple municipal matters, 
roads, police, and taxes for municipal objects.”’? 


1Cf, Tyau, ‘Legal Obligations,’ pp. 59, 60; Koo, «Status of Aliens in 
China,” pp. 235, etc. 
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LEGAL STATUS CRITICALLY EXAMINED 


From the foregoing discussion, it may appear that these 
concessions possess clear and determinable legal status. It 
may also give the impression that when this status is under- 
stood and agreed upon, the existence of these concessions 
would be perfectly tolerable to the territorial government. 
Unfortunately, this is not so, The fallacy is that it is one thing 
to create such governmental institutions and administrative 
bodies on paper with all their circumscribed powers, but it is 
quite another thing to make them work harmoniously in the 
midst of the various organs of the territorial government. 
Therefore, it was inevitable that these concessions would be 
found to be incompatible with China’s territorial sovereignty. 
Now the anomalous position of these concessions may be 
shown both from the standpoint of the treaties and of 
international law. 


INCONSISTENCY WITH TREATIES 


In the first place, as has been pointed out above, the 
establishment of these concessions is supposed to be warranted 
by the provision found in the Supplementary Treaty between 
Great Britain and China of October 8, 1843.7? 

The stipulation is found in Article 7 of the said treaty, 
which reads thus: . 

“The Treaty of Perpetual Peace and Friendship provides 
for British subjects and their families residing at the cities 
and towns of Canton, Foochow, Amoy, Ningpo, and Shanghai, 
without molestation or restraints. It is accordingly deter- 
mined that ground and houses, the rent or price of which is 


.to be fairly and equitably arranged for according to the rates 


1 Doctors Koo, Tyau, and Willoughby all seem to be satisfied with this. 
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prevailing amongst the people, without exaction on either side, 
shall be set apart by the local officers, in communication with 
the consul, and the number of houses built, or rented, will be 
reported annually to the said local officers by the consul, for 
the information of their respective viceroys and governors ; but 
the number cannot be limited, seeing that it will be greater 
or less, according to the resort of merchants.” 

But we find another agreement concluded fifteen years 
later, the Treaty of Peace, Friendship, and Commerce signed 
at Tientsin, June 26, 1858, which stipulates in the opening 
article thus: 

“The Supplementary Treaty and General Regulations of 
Trade having been amended and improved, and the substance 
of their provisions having been incorporated in this Treaty, 
the said Supplementary Treaty and General Regulations of 
Trade are hereby abrogated.” 

Therefore, strictly speaking, the legal authority of these 
concessions has to be sought in Article 2 of the Treaty of 
Nanking, 1842, which provides simply: 

‘His Majesty the emperor of China agrees that British sub- 
jects, with their families and establishments, shall be allowed 
to reside, for the purpose of carrying on their mercantile 
pursuits without molestation or restraints, at the cities and 
towns of Canton, Amoy, Foochow, Ningpo, and Shanghai.” 

This is later supplemented by Article 1m of the Treaty 
of Tientsin, 1858: 

“In addition to the cities and towns of Canton, Amoy, 
Foochow, Ningpo, and Shanghai, opened by the Treaty of 
Nanking, it is agreed that British subjects may frequent the 
cities and ports of Newchwang. . . . They are permitted 
to carry on trade with whomsoever they please and to 
proceed to and fro at pieasure with their vessels and merchan- 
dise. They shall enjoy the same privileges, advantages, and 
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immunities, at the said towns and ports as they enjoy at the 
ports already opened to trade, including the right of residence, 
of buying or renting houses, of leasing land therein, and of 
building churches, hospitals, and cemeteries.’’ 

Here, then, are all the rights and powers that treaties 
have provided and would warrant. Compare these treaty 
provisions with the Land Regulations, say of 1898, the govern- 
ing charter of the foreign community in the Settlement, and 
it is difficult to make them tally without at the same time 
overstraining the treaty stipulations, no matter how liberal 
a construction we may put to them. 

One explanation might be given, that ‘treaty relations 
[in China] connote, by its very comprehensiveness, an 
assortment of documents. The expression includes agree- 
ments, contracts, conventions, correspondence, declarations, 
memoranda, exchange of notes, protocols, and treaties. In 
most countries, perhaps, some of these instruments will not 
be so designated: in China, however, the same solemnity 
appears to be attached to all such documents.”’* 

This seems to offer a kind of explanation of how certain 
things came into being in China, but can hardly be accepted 
as a general principle and is certainly an unknown rule in the 
law of nations. Treaties are treaties and as such they alone 
give rise to legal obligations and create legal status, The 
powers and authorities of these concessions have never been 
sanctioned by treaties but have grown up and been acquiesced 
in by China; and, being such, they must be judged accordingly. 

It is true that the idea of “Foreign Settlement Areas”’ was 
referred to, though vaguely, in Section 3 of the Chefoo Agree- 
ment of 1876, for there the following words occur: 

“At all ports opened to trade . . . it will be the duty 
of the British consul, acting in concert with his colleagues, 


1Tyau, «Legal Obligations,” p. 1. 
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the consuls of other powers, to come to an understanding with 
the local authorities regarding the definition of the foreign 
settlement areas.”’ 

This, however, only means that there is to be some under- 
standing between the consuls on the one hand and the local 
authorities on the other at treaty ports as to the roughly 
defined areas. Perhaps within those specially set apart 
localities foreigners may enjoy the treaty privileges of non- 
molestation and nonrestraints and thus be free to rent houses 
and lease land therein to build churches, hospitals, and 
cemeteries. But no such municipal authority and powers 
can be legitimately inferred therefrom. 

Lastly, there is a vague idea that these Land Regulations 
were “‘approved by the Chinese authorities.”’ ' 

But when the actual documents are examined, the only 
occasion when the matter was brought to the notice of any 
Chinese authority was in July, 1854, before the adoption of 
the first ‘‘new code of Municipal and Land Regulations,” 
governing the foreign community. These Regulations were 
“duly approved by the taotai.”” But it must be remembered 
that it was a time of great national crisis and distress and the 
Chinese authorities were even powerless to stem the tide 
of rebellion, and that ‘‘these authorities constantly called 
upon the Western powers for aid at every turn”’ Further, it 
must also be remembered that the rank of a taotai is com- 
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paratively humble, a ‘“subinspector’’ or an intendant of 
circuit, that is, a third-grade official in the provincial 
administration. Yet his approval at such a time was 
taken as final sanction of the Chinese government and 
became the precedent of all subsequent municipal organiza- 
tions at Shanghai and other treaty-port concessions and 


settlements. 


1 Willoughby, “ Foreign Rights and Interests in China,” p, 227. 
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INCONSISTENCY WITH THE TERMS OF FOUNDATION 


In the next place, these settlements have attained, con- 
sciously or otherwise, a position inconsistent with their own 
terms of foundation, inasmuch as the present powers of these 
municipal governments in “settlement areas”? have gone 
beyond the legal status that has been assigned to them mainly 
by their own governments. 

A few salient facts will suffice. 

The questions relating to taxation and representation have 
been alluded to and will be restated here briefly. Now in Sir 
F. Bruce’s circular to Shanghai land renters of August 6, 1863 
(which laid the foundation of a municipal system), there was 
stress on five conditions, among which was “ that there shall 
be a Chinese element in the municipal system, to whom 
reference shall be made, and assent obtained to any measure 
affecting the Chinese residents.’ But this provision has not 
been strictly acted upon. Chinese citizens usually constitute 
the bulk of the population mm most concessions— Chinese 
residents in the Shanghai International Settlement compose 
over ninety-five per cent of its population—and contribute 
by far the largest share of the revenue of these municipalities, 
but are as a rule not represented on the municipal councils 
with the single exception of Kulangsoo. This taxation with- 
out representation has been a continual grievance with the 
preponderant Chinese community. 

The next was the question of the taxation of the Chinese in 
the settlements. As it has been explained, the British consul 
at Shanghai at first refused to recognize the right of the 
Chinese authorities to tax Chinese subjects within the settle- 
ment, but eventually yielded reluctantly after the British 
minister’s repudiation of his contention. As a compromise it 
was arranged that the Municipal Council should collect from 
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Chinese residents a double rating on rentals, that one half the 
proceeds of this tax should be paid to the taotai, and that no 
further tax should be imposed by the Chinese authorities on 
Chinese resident within municipal limits. * 

“This arrangement was excellent in requiring the Chi- 
nese to contribute to the expenses of both the municipal 
and the national governments, but it does not seem to have 
ever been carried into effect, and Shanghai is the sole 
instance in the world of a large and wealthy community 
which, while providing for its own municipal administration, 
provides nothing, beyond insignificant customs duties, for the 
protection which (in theory) is supposed to be given by the 
Chinese government.” ” 

Furthermore, the Chefoo Agreement of 1876 stipulates: 

“With reference to the area within which, according to the 
treaties in force, likin ought not to be collected on foreign 
goods at the open ports, Sir Thomas Wade agrees to move his 
government to allow the ground rented by foreigners (the 
so-called concessions) at the different ports to be regarded as 
the area of exemption from likin.” 

Simple though these two facts seem—one arising out of 
treaty stipulation, the other resulting from customary and 
purposeful obstruction—they are fraught with great signifi- 
cance in the complete destruction of fiscal and economic 
freedom and sovereignty of China. For it is a well-known 
fact that since the opening of treaty ports, all trade in China 
has been gravitating toward the treaty ports; and the foreign 
settlement areas of these ports are practically the economic 
centers of the country, for there all commerce, industry, 
and finance congregate. Apart from these treaty ports, 


1Consular Notification, July 2, in North-China Herald, July 4, 1863. 
2 Morse, “« Foreign Relations of the Chinese Empire,” vol. 2, p. 128, 
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China has little modern economic life. Yet the Chinese 
government, in spite of its being continually short of 
revenue, has been incapable and powerless to impose any 
taxation upon Chinese and foreigners within these settle- 
ments, beyond “‘insignificant customs duties”’ and negligible 
land tax. 

The question of taxation reveals in only one aspect the 
existence of certain practices and claims on the part of the 
foreign authorities of the concessions for power and jurisdic- 
tion which have at once impaired the sovereignty of China 
and hampered her work of administration. 

In addition to this infringement of administrative entity 
(which is one aspect of sovereignty of a state), there is the 
further denial to China of her right of plenary jurisdiction 
over her own citizens residing within the concessions. His- 
torically, China’s right of plenary jurisdiction over her own 
citizens residing within the settlements was bound up with 
her power of taxation of the same. For the administration of 
justice in China has generally been associated with the taxing 
power; but without this power justice is an expense to 
the government. As has been referred to, in Shanghai, 
during the Taiping rebellion, China’s power of taxation of her 
subjects within the settlements was practically denied by the 
Municipal Council. This fact in particular and the prevailing 
chaotic conditions in general arising from the civil war dis- 
organized the Chinese administration and must be taken to 
explain how China lost her jurisdiction over her own citizens 
in the settlements. The administration of justice was assumed 
by the British and American consuls, each dealing with cases 
of Chinese accused of offenses with which their nationals were 
concerned, and the two dividing the cases of police regulation 
which concerned the community as a whole. ‘The right of 
jurisdiction of the lord of the soil over his subjects living in 
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the foreign settlements (which had been declared neutral) 
was, perforce, temporarily in abeyance.” 

One would have thought the matter would be righted as 
soon as things became normal again. On the contrary, as 
late as 1902 we still read the proposition stated thus : 

“ Jurisdiction over the Chinese residing in the foreign settle- 
ment at Shanghai had not been absolutely defined. This was 
due to two different causes ; the Chinese authorities claimed 
jurisdiction over cases between Chinese subjects, even when 
one or both parties resided in the foreign settlement ; and the 
French authorities claimed an exclusive jurisdiction within 
their settlement, and an equal voice in the judicial affairs of 
the International Settlement. Now the Chinese were forced 
to abandon their claim, while the interforeign rivalry was 
compromised. * 

Thereupon, on June 10, 1902, an agreement was made 
‘defining the respective jurisdiction of the mixed courts of 
the International and French settlements at Shanghai.” ? 

These laid down the ‘‘ Rules for the Mixed Court at Shang- 
hai.” But the principles of the Mixed Court, even in theory, 
are a direct contravention of the Treaty of Tientsin, 1858,° 
which conferred upon the British sovereign the exterritorial 
jurisdiction in China. 

The denial of China’s right of plenary jurisdiction over her 
own citizens residing within the concession can be briefly 
stated: For example, Chinese residents therein cannot be 
arrested by Chinese authorities except with the approval of 
the consul of the state in whose favor the concession has 
been granted, or, if in the International Settlement at Shang- 
hai, of the senior consul ; and if the particular Chinese is in 


1 Morse, “ Foreign Relations of the Chinese Empire,”’ vol. 3, p. 378. 
2 Parl. Papers, China, No. 2, 1903. 
SPAT ES 5 LO ml 7, 
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some way connected with a foreign firm or family, then the 
consent of the consul of the state to which such firm or 
family belongs must also be obtained. If in the International 
Settlement at Shanghai a Chinese commits a crime on another 
Chinese, or is sued by another Chinese, he, even though the 
case involves no foreigner or foreign interests, must be tried 
before a mixed court, wherein a foreign ‘assessor’? not only 
watches the proceedings but virtually tries and decides the 
case. If Chinese fugitives from justice take shelter within 
the concession, they cannot be reached by the Chinese 
authorities, except when the warrants are approved by the 
foreign authorities of the concession. 

Lastly, it may be mentioned that Chinese tronps are denied 
the right of passage through these concessions, though they 
are part of Chinese territory. 


THEIR POWERS UNWARRANTABLE BY INTERNATIONAL LAW 


The foregoing discussion has sufficiently shown that the 
authority and powers of these concessions and settlements 
are, in the first place, not strictly consistent with treaty 
grants, from which the said authority and powers are sup- 
posed to be derived, and that, in the second place, these 
municipal powers are not consonant with, and in fact have gone 
beyond, both in letter and spirit, the status that was given to 
these concessions by the treaty powers themselves. And, 
finally, it remains to be pointed out that these powers and 
assertions of authority by the concessions and settlements 
cannot be warranted by, and are in fact contrary to, the 
principles of international law; for they are clearly violations 
of China’s eminent domain or territorial sovereignty, which, 
it is to be recalled, has been repeatedly upheld and admitted 
by the treaty powers since the time of the first British 
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minister to Peking. Sir F. Bruce, in his instructions to 
H. B. M. consuls, May 16, 1864, emphatically reminded the 
latter in these words: ‘‘The grant shall in no event be con- 
strued to divest the Chinese authorities of their right of 
jurisdiction over persons and property within the said tract of 
land, except in so far as that right may have been expressly 
relinquished by treaty.” In the language of the Sino- 
American Treaty of Washington, ‘‘He [the emperor of China] 
has by no means relinquished his rights of eminent domain or 
dominion over the said land and waters.” 

“Eminent domain,” according to Westlake, is a right 
“enjoyed over the soil, . . . which the state has over 
territory at large, as well as those parts of it which are in 
private ownership as those which belong to itself as owner. 
This is a right existing for the purpose of government, and 
comprises the right to act within the limits of the territory 
upon or against all persons found there, and to dispose of the 
property in all parts of the territory, whether with or without 
compensation to private owners, as in the judgment of the 
state the purposes of government may require. Being a 
right of supreme government, it is usually and properly 
described as the sovereignty over the territory.” By deny- 
ing China her power of taxation and her right of plenary 
jurisdiction over her own subjects residing within the con- 
cessions, it is clear that ‘‘China’s right of eminent domain 
is not given due recognition.” 


THEIR FUTURE 


Now the problem does not, unfortunately, end here. For 
this impairment of China’s sovereignty has exercised much 
unconscious but very unwholesome influence upon the men- 
tality of the foreigners in China. When once the foreigners 
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have misconceived their position, there is bound to be trouble 
between them and the Chinese. Now most of the foreign 
residents have litfle or no knowledge of the historical develop- 
ment of these concessions, and few have taken the trouble of 
finding out the real status of these foreign municipalities ; 
they generally prefer to judge things by their appearances and 
consider these concessions to all intents and purposes little 
crown colonies. Being in this attitude of mind, they are ever 
ready to combat the exercise by China of her territorial rights 
within the settlements and never cease to clamor for more 
rights. 

There is the ever-recurring problem of extensions of the 
concession. As the population of the concessions grows in 
size and more room is needed for expansion, demands are 
made upon the Chinese government to grant extensions of 
territory. In view of the claim and actual appropriation 
of broad powers of sovereignty by the foreign consuls or 
municipal councils on the one hand, and of the opposition of 
the Chinese resident in the territory on the other, it is not 
unnatural that the Chinese government should manifest 
hesitation in complying with these applications. Such delay 
or refusal is often considered as just cause for making acri- 
monious representations. Besides tending thus to mar the 
friendly relations between China and the power making the 
application, the question of settlement extensions often gives 
rise to controversies among the foreign powers. For the 
applications of one power for extension not infrequently 
leads another to make a similar application, and where the 
interests of the two applicants conflict, as has occurred in 
more than one instance, the friendly feelings between these 
powers are not a little affected. Further, there is the fear 
that if such request for extension were readily granted, 
the foreigners might one day be bold enough to demand 
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to turn whole treaty ports into international settlements. 

The existence of these concessions has been a constant 
source of grievance on the part of the Chinese inhabitants, 
within and without them. The grievance about nonrepre- 
sentation has been already referred to. But the most 
serious trouble is that the Chinese can never get over the 
irritating feeling that there is a kind of foreign rule on 
the Chinese soil. Those Chinese who live in the concessions 
have to submit to all the regulations and ordinances which 
have been formulated and promulgated by foreigners. Such 
submission by the Chinese can never be willingly rendered, 
no matter how just they may deem these regulations and 
ordinances. There are even worse features than this. Not 
infrequently the foreign residents, merchants, and soldiers, 
behave in a manner most haughty and contemptuous to- 
wards their Chinese neighbors. They are more ready to 
assume the attitude of a ruling race than that of visitors 
and strangers |The deplorable general attitude of the 
foreign community can readily be imagined from a simple 
instance, that in the public park along the water front in 
Shanghai, there was for years displayed the sign, ‘‘ Chinese 
and dogs not admitted’; and this was done without protesta- 
tion from any member of the foreign community. * 

This kind of treatment the Chinese have naturally resented, 
and with the growing national consciousness the Chinese will 
find it more intolerable. In these circumstances no one can 
be too optimistic in regard to the future relations between the 
two nations. 

It is, nevertheless, argued as a plea for the extension of the 
foreign concessions that these concessions have been a success, 
inasmuch, as a large number of Chinese flock thither every year 
for business and residence. To us this is no argument at all. 


1See K. S, Latourette, «The Development of China,” p. 236, 
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Peace and security in these concessions only shows that these 
de facto municipal councils are capable of self-government, but 
they can never justify unwarranted actions or be taken as a 
legal basis for their existence, and, least of all, as an argument 
for their further extensions. To use an analogy, no corporation 
in the world can claim an extension of its boundary at the 
expense of a neighbor, merely on the ground that the former 
has been prosperous and has drawn to it a portion of the 
latter’s population. How much more ridiculous it would be 
for these concessions, whose very existence was questionable, 
to claim an extension either of power or of area on the ground 
of success and prosperity.* 

It may be granted that, to a large extent, the rights of 
foreigners residing in the concessions in general, and the 
position of these foreign municipalities in particular, cannot 
be settled in any radical manner by themselves, because their 
ultimate solution is logically bound up with the future of 
consular jurisdiction, and in a lesser degree with the future 
position of the treaty ports. It is quite plain that exter- 
ritoriality constitutes the most fundamental basis ‘of these 
foreign municipalities ; so long as foreigners are beyond the 
territorial jurisdiction, so long will they remain a separate 
community, and so long there will be the temptation and 
tendency to organize among themselves and the Chinese 
authorities will be powerless to interfere. ‘‘ Peace, order, and 
good government” can always be cited as the basis of their 
authority ; and the consular courts and officials will readily 
supply the appearance of um petit état dans Tétat, Exter- 
ritoriality may then be said to constitute a sort of legal basis 
for these concessions and settlements. 

Again, according to the treaties, foreigners are permitted only 
“to reside for the purpose of carrying on their mercantile 


1See K, S. Latourette, «The Development of China,” p. 236. 
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pursuits, without molestation or restraints” at the “treaty 
ports.” The foreign populations are invariably concentrated 
in the treaty ports; and it is in these ports that concessions 
and settlements are found. In fact, the establishment of 
these concessions was supposed to enable the foreigners 
the better to carry on their trade and other pursuits. When 
all the trade and wealth of these foreigners are collected at a 
few places, there is the natural desire as well as the means to 
organize themselves. Therefore the presence of these treaty 
ports may be said to be the economic basis for these conces- 
sions and settlements. 

But apart from these larger considerations of exterritoriality 
and treaty ports, the future of these concessions can be 
determined on their merits. It is well to know the original 
intention of these concessions by the British government, 
which can be gathered from Lord Palmerston’s instructions to 
Sir H. Pottinger of May 31, 1841, when the. latter was 
negotiating the Treaty of Nanking with the Chinese govern- 
ment. Lord Palmerston’s demand of commercial intercourse, 
as an alternative to the cession of Hongkong is contained in 
the following paragraph: 

“A third point of paramount importance is an extension of 
commercial intercourse with China, by permission to be 
conceded to British merchants to trade with the principal 
commercial towns, on the Eastern Coast of China from Amoy 
(inclusive) upwards to the north. It might perhaps be 
sufficient that four or five such towns should be made acces- 
sible to British trade; but in order that they should be so 
effectually, one or two things would be necessary — either that 
British subjects should be permitted to settle at and reside in 
such towns, and that in each town a British consular office 
should be stationed as an organ of communication between 
the British residents and the Chinese authorities ; or else that 
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there should be ceded to Great Britain some island on 
the east coast, and that free commercial intercourse should 
be permitted between that island and the towns on the 
mainland,” 
_ Treaty provisions were made in accordance with those 
instructions. At the time, the suggestion of having the 
foreigners living together was a natural one. But it was 
through a set of special circumstances, beginning with the 
Taiping rebellion, when the Chinese government was busily 
occupied with a life and death dynastic struggle, that the 
foreigners were given the opportunity to organize themselves 
as they did into municipalities. Another fact may also be 
noted : the municipal government is quite a modern institution 
in China. The establishment of a municipal government with 
a regular municipal police force and the like, though readily 
suggested to the Europeans, was a novelty to the Chinese. 
Therefore it is not difficult to understand how it was tolerated. 
But the conditions in China have entirely changed though its 
rapid modernization during the last two or three decades, 
and these concessions, being evidently a relic of the past, 
present an abnormal spectacle. China has in recent years 
made great progress in municipal government. Not only 
has the administration of such large cities as Peking been 
modernized and conducted to the satisfaction of Chinese 
and foreign residents alike, but also in the German and 
Austro-Hungarian concessions at Tientsin and Hankow, of 
which the Chinese government assumed charge on its declara- 
tion of war on these powers in 1917, no serious criticism has 
been heard of the Chinese administration. Indeed, in the 
light of administrative evolution in China, the necessity for 
the maintenance of such independent municipalities seems to 
have ceased to exist. 

When the country was first opened to foreign intercourse, 
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it might have been thought that the people were unac- 
customed to associate with foreigners and it would therefore 
be deemed expedient to assign separate districts for the use of 
the foreign merchants; and as these districts were undevel- 
oped sections of the Chinese cities, it was desirable to 
organize some system of local government for the maintenance 
of public order and morals within the foreign communities. 
By such an arrangement the Chinese authorities were able to 
prevent friction between Chinese and foreign subjects, while 
the consuls found themselves in a better position to exercise 
over their nationals the protection and control provided by 
the treaties. That whatever necessity there was then for 
separate residence has entirely ceased to prevail, appears 
clear from the fact that in such treaty ports as Nanking and 
Changsha, where no foreign concessions exist, Chinese and 
foreigners live together in peace and friendship. 

From what has already been said, it must be obvious that 
the restoration of these municipal powers is exceedingly 
desirable; legally, they have no justification, and from the 
point of view of equity China’s claim for their abolition is 
incontestable. 


CHAPTER it 


HISTORICAL INTRODUCTION TO LEASED TERRITORIES 
AND SPHERES OF INTEREST 


Russia, having handed down from Peter the Great with 
almost pious devotion its traditional policy of securing an 
ice-free port with free access to ocean navigation, made three 
unsuccessful attempts to secure one: first, on the Scandinavian 
Peninsula; second, on the Bosporus Strait; and third, on the 
Persian Gulf. All these efforts were lamentably thwarted by 
Great Britain, whose sea supremacy had at any price to 
remain undisturbed and untrammeled. Being thus blocked 
on all sides, the Russian Bear, in quest of new worlds to 
conquer, crossed the frozen fields of Siberia to the sunny 
shores of the Pacific. It was at this juncture that China was 
drawn into the vortex of world politics. 

The policy employed by Russia was one of “‘ pacific pene- 
tration.” In 1858, the czar’s dominions had been extended 
along the left bank of the Amur River to the Pacific Ocean. 
In 1860, the maritime province of Manchuria between the 
‘Ussuri River and the sea was ceded by China, together with 
the use of the harbor of Vladivostok. In 1891, Russia began 
to lay the great work of the Trans-Siberian Railway. In the 
minds of Russian statesmen, the complete Russianization of 
Manchuria and Korea, as well as the predominance of Russian 
influence throughout northern China, was almost a fait 
accomplt, 

Germany had in the meantime been busily occupied in 
Europe— with matters relating to the Franco-German War 
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and the Congress of Berlin. In fact, Bismarck had sug egested — 
that “Russian mission in Asia.’’ On the accession of Emperor 
William the Second to the throne, the German government 
had also acquired a taste for colonial empire and longed for 
‘a place in the sun’ in the Far East. Russia and Germany 
adopted a policy of codperation through their respective 
ministers at Peking. 

France, desirous of regaining her lost prestige of 1870-1871, 
did everything to court the friendship of the government of 
St. Petersburg. An alliance was finally made between them 
on August 2, 1891, and the ‘‘balance of power’? was once 
more established in Europe. 


IMPENDING BREAK-UP OF CHINA 


This was the situation of Russia, France, and Germany, and 
they sought in Asia what they could not find in Europe — the 
settlement of differences. This took the form of a ‘‘ European 
concert”? in China, which interfered with the Shimonoseki 
Treaty. 

The defeat of China by Japan in 1895 revealed the military 
weakness and inefficiency of this ‘Great Empire,” and the 
powers regarded China as easy prey, and diverted their 
attention from the African coasts to China, Thus European 
encroachment was launched ina wholesale fashion. The “three 
friends’’ of China, each in turn, claimed the fruit of interven- 
tion as a compensation for their friendly efforts for the 
retrocession of Liaotung. 

The first of them to obtain this compensation was Geren 
That country had, in the spring of 1897, informed Russia, 
Austria, and Italy of her intention to acquire a naval station 
in China; and during the following stimmer and autumn 
her ships of war were constantly reported to be surveying the 
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coasts of Fukien, Chekiang, and Shantung. At length. the 
desired ‘‘ opportunity and pretext’ was found. On November 
I, 1897, two German missionaries of a Roman Catholic mission, 
Franz Nies and Richard Heule, were murdered at the village 
of Kiachwang, in the southwestern corner of Shantung. The 
murder had been committed by robbers, who plundered the 
whole village; the Chinese authorities acted promptly, and 
the povincial judge hastened to the scene of the crime to 
execute justice.* 

_ Germany was prepared for action and she acted promptly. 
The German government demanded the lease of Kiaochow 
with the “‘ mailed fist.” On November 14, thirteen days after 
the murder, four days after it became known, a small German 
force expelled the Chinese garrison at Tsingtau, the port at 
the mouth of Kiaochow Bay, seized the fort, and occupied 
the port. 

The humiliation of China was complete, and her help- 
lessness was no less manifest ; and Germany thus grasped her 
opportunity. The German government presented its demands 
on November 22. At the same time, an expedition was 
theatrically organized at Kiel under the command of Prince 
Henry of Prussia. The keynote of the German spirit was 
given on December 18 at a banquet at Hamburg in honor of 
the admiral on his departure. In his speech, the emperor said : 

“T am conscious that it is my duty to extend and enlarge 
what my predecessors have bequeathed tome. . . . May 
every one in those distant regions be aware that the German 
Michael has firmly planted his shield with the device of the 
German eagle upon the soil of China, in order once for all to 
give his protection to all who ask forit. . . . Should any 
one essay to distract from our just rights or to injure us, 
then up and at him with your mailed fist.” ” 


1 North-China Herald, Nov. 19, 1897. 
2Text from. London Spectator, Dec. 26, 1897. 
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Li Hung-chang and his colleagues were amazed. They 
recalled the friendly assistance given them in 1895, and 
sought assistance from the Russian and French legations; 
but they found this time only a deaf ear turned to their 
entreaties. The Chinese government found no alternative 
other than to yield. On March 6, 1898, the convention 
was signed at Peking. 


KIAOCHOW CONVENTION 


By this convention, China ceded to Germany, “by way of 
lease, provisionally for ninety-nine years,” the land on both 
sides of the entrance to Kiaochow Bay, including Tsingtau and 
all the islands, together with the water area of the bay; and 
within a line drawn at a distance of fifty kilometers from the 
shores of the bay, the sovereignty was reserved to China. 
““Germany binds herself never to sublet to another power the 
territory leased from China.’ Railway and mining concessions 
in Shantung were granted to Germany; and “the Chinese 
government binds itself, in all cases where foreign assistance, 
in persons, capital, or material, may be needed for any purpose 
whatever within the province of Shantung, to offer the work 
and supply of materials in question in the first instance to 
German manufacturers and merchants engaged in similar 
undertakings.”’ * 

In passing, we may observe the historical significance of this 
drastic procedure on the part of Germany. ‘‘ This,’’ the lease 
of a naval station, it has been remarked, “might have been 
obtained by the ordinary diplomatic pressure at Peking, which 
the Chinese could not have resisted ; but Germany deliberately 
elected to make her demand in a spectacular way, by measures 
which affronted and humiliated both the rulers and the people 


1See Morse, ‘International Relations,’’ vol. 3, pp. 108, 109. 
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of China.’”’ A moderate appreciation declared: ‘We do not 
intend to enter on a futile discussion of international morality, 
but it seems to us that the proceedings of Germany have 
deviated from international usage.’’? 

Li Hung-chang, who was soon to sign the convention ceding 
the territory, declared that “the occupation of Kiaochow 
by Germany constitutes a flagrant violation of the treaties and 
the law of nations.’ ? 

The same historian declares that ‘‘we must find in the 
manner in which the Kiaochow affair was conducted, not the 
sole cause, but the principal cause of the Boxer movement 
and the support given to it by the Empress Dowager.” ® 

The spirit of the Hamburg speeches was carried into action 
in China and produced there the worst possible effect on the 
people and rulers of the empire ; and, before any of Germany’s 
demands had been acceded to, it was “the general opinion in 
Japanese official circles that the proceedings had been unnces- 
sarily hasty, and that a prolonged or possibly permanent 
occupation of such an important strategical point by a Western 
power would imperil the peace of the Far East.” * 

The text of the German Treaty became the model of those 
which were concluded afterwards between China and the other 
powers in connection with their leases. Prince von Bulow 
wrote with great satisfaction, in his ‘Imperial Germany,” 
that ‘the Shantung Treaty with China was one of the 
magnificent actions in modern German history and secured for 
us a place in the sun on the shores of the Pacific Ocean, which 
have a great future before us.” 


1 The Far East, Dec., 1897. 

2 Cordier, ‘“‘ Relations de la Chine,” vol. 3, p. 353. 

3 Id., p. 350. 

4Sir E. Satow to Lord Salisbury, Tokyo, Dec. 1. 1897, ‘‘ China,” No. 2, 
1898, p. 12. 
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PORT ARTHUR CONVENTION 


Within a week after the German dash on Tsingtau, Russian 
ships of war arrived at Port Arthur. Russia was ready to 
swallow the port, and China could offer no resistance. Sup- 
ported by Germany, Russia was able to defy the repeated 
protests made by Great Britain and succeeded in compelling 
China to sign two conventions, the first at Peking, March 27, 
the second at St. Petersburg, May 7, 1898. These ceded to 
Russia on lease the ports of Liishunkow (Port Arthur) and 
Talienwan, with adjacent waters and islands, and the penin- 
sula as far north as Pitzewo on the east and Polanpu on the 
west, but the cession was ‘‘ without prejudice to China’s 
sovereign rights.” Under these conventions, the two ports 
were evacuated by the Chinese garrisons on March 27, and 
occupied by the Russian forces the foilowing day. * 

Since all the efforts to prevent Russia from fortifying Port 
Arthur proved unavailing, Lord Salisbury realized the situation 
he was in: Germany and France were Russia’s accomplices 
and Japan had not yet recovered from the exhaustion of war ; 
America had no aggressive policy and, besides, was otherwise 
engaged ; and intervention by England to resist or retard the 
cutting of the “Chinese melon” could have had the support 
of no other power. Thereupon he, on March 25, 1808, sent 
telegraphic instructions to Sir C. MacDonald, British minister 
at Peking, demanding quick action : 

‘“‘As the balance of power in the Gulf of Pechihli is materially 
altered by the cession of Port Arthur to Russia, it is therefore 
necessary to obtain, in the manner you think most efficacious, 
and speedy, a lease of Weihaiwei on the departure of the 
Japanese. The terms should be similar to those granted to 


? 


1See Morse, ‘‘ International Relations,” vol. 3, pp. 111, 112. 
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Russia for Port Arthur. British fleet is on way from Hong- 
kong to Gulf of Pechihli.” ? 


LEASE OF WEIHAIWEI, KWANGCHOWWAN, AND KOWLOON 


The decisive steps taken by the British minister brought 
the desired result. On April 3, Great Britain acquired the 
tight to occupy Weihaiwei for such time as Russia might 
remain in Port Arthur. 

France was far from being slow in following these examples. 
She in her turn now made demands. She made Kwangchow- 
wan her choice morsel, and on April 13, M. Hanotaux was 
able to announce that the Chinese government had agreed to 
lease the said territory in south Kwangtung as a coaling station. 
The close proximity of Haiphong deprived Kwangchowwan of 
its utility otherwise than as a port of shelter, and the chief use 
of the concession was to advance the French flag a stage 
further towards the heart of China.” 

The military position of Hongkong had long been a subject 
of much concern to the British authorities. The harbor was 
bordered on much of its northern side by Chinese territory, and 
it was desired to secure such an extension of the colonial limits 
as would free the town and harbor from any danger of hostile 
attack. As direct compensation for the cession of Kwangchow- 
wan to France, and on the pretext of balance of power in 
southern China, Great Britain now pushed her demand for the 
extension ; and China in her helpless search for support from 
one Western power to another, was ready to accede to the 
demand. A convention was accordingly signed at Peking on 
June 9, 1898, by which England obtained on lease for ninety- 
nine years the whole of the Kowloon Peninsula from Deep Bay 


1 British and Foreign State Papers, 1898. 
2 See Morse, ‘“‘ International Relations,’’ vol. 3, p. 113. 
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to Mirs Bay, together with the waters of the two bays, and all 
the waters and islands north of 22°9’ N. Lat., and between 
113°52’ and 114°30’ E. Long.: civil jurisdiction over the city of 
Kowloon was reserved to the Chinese officials, and a future 
railway to Canton was provided for. To the previous area of 
twenty-nine square miles was thus added three hundred 
seventy-six square miles—two hundred eighty-six on the 
mainland and ninety on the islands— making a total of four 
hundred five square miles. 

It was planned that the British flag should be raised over 
the new territory on April 17, 1899; on the fifteenth, its 
turbulent inhabitants rose em masse to resist the cession of 
their homes, but the rising was quelled by the British police 
and military, with some loss of life, in encounters during the 
next three days; and on May 16, as punishment for the 
resistance, Chinese jurisdiction was expelled from the city of 
Kowloon.* 

This, then, was the state of affairs pictured by Lord Beres- 
ford in his ‘Break-Up of China”: ‘China is powerless to 
resist the demands which are made upon her, and when she 
yields to one power by force majeure, she is immediately bullied 
by other powers to give them: compensation for things she had 
neither the moral right to grant nor the physical power to 


99 2 


refuse. 


DECLARATION OF NONALIENATION 


This, however, was not all that China was to suffer, The 
request for foreign intervention had its natural sequence. The 
dismemberment of the ‘‘Second Poland’”’ was thought to have 
been well under way, and the “Sleeping Lion” seemed to 


1 See Morse, «International Relations,”’ vol. 3, p. 120. 
2 J. B. Hobson, * Imperialism; A Study,” p. 331. 
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have fallen, before its awakening, the unhappy victim of the 
delicate ‘“‘ game of grab.” 

When Germany had definitely obtained the cession of 
Kiaochow Bay and the Russian claim on Liaotung was 

: obviously coming to a head, Great Britain, in order ‘“ to counter- 
balance the growing influence of Russia in Manchuria, of the 
Germans in Shantung, and of the French in the south,” on 

February 9, 1898, sought and obtained from the Chinese 
government, among other concessions, a nonalienation promise 
with regard to the Yangtze valley. The British minister asked 
for ‘‘a definite assurance that China will never alienate any 
territory in the provinces adjoining the Yangtze to any other 
power, whether under lease, mortgage, or any other designa- 
tion” ; and on February 11, 1898, the Tsungli Yamen gave the 
assurance in the words quoted.! 

This exchange of notes between Great Britain and China on 
nonalienation was characteristic of the type of those which 
came afterwards between China and other powers, just as the 
German lease treaty of the preceding year was the model of 
others which followed it. 

With the exchange of these notes, China pledged Great 
Britain the nonalienation of the Yangtze region with some 
restriction as to its sovereignty. This concession on the part 
of the former became the monopoly of special rights granted 
to the latter, while it insisted upon its disavowal of the possible 
concessions and privileges which might otherwise have been 
allowed, afterwards, to any third power. 

On April 10, France secured the promise of China not to 
alienate to another power the provinces bordering on Tonkin — 
Kwangtung, Kwangsi, and Yiimnan— “either definitely or 
temporarily, or on lease, or by any title whatsoever,” and 
added this avowal to that regarding Hainan Island, which was 
made on the fifteenth of March of the previous year. 


1 British and Foreign State Papers, 1898, No, 85. 
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CLAIMS TO “SPHERE OF INFLUENCE, ETC. 


By the second and third items of its lease treaty, Germany 
made the whole Shantung province its sphere of influence. 
This situation was abundantly guaranteed by Great Britain on 
April 20, 1898, when the information as to the lease of Weihai- 
wei was made to the Berlin government.’ . 

Japan, actuated by a desire to follow the fashion of the time, 
as well as by asense of self-protection, made, on April 24, 
1898, the agreement with China for the nonalienation of the 
province of Fukien, opposite Formosa—a _ territory which 
has much strategic value. 

By virtue of the additional agreement signed at St. Peters- 
burg, May 7, 1808, after her lease of Port Arthur and Ta- 
lienwan, Russia secured the pledge of special privileges. 
The ‘Imperial Chinese Government,” in the fifth article, 
<a gtees ": 

“1, That without Russia’s consent no concession will be 
made in the neutral ground for the use of subjects of other 
powers. 

“2, That the ports on the seacoast east and west of the 
neutral ground shall not be opened to the trade of the powers. 

“3. That without Russia’s consent no road and mining 
concessions, industrial and mercantile privileges, shall be 
granted in the neutral territory.” ? 

We have so far presented the question of lease and nonal- 
ienation in China granted to foreign powers, which established 
monopolies of special rights and privileges by each power, out 
of the resultant conditions of which arose, at length, the 
““Open Door”’ policy. 


1 British and Foreign State Papers, 1899, No. 92, p. 764, 
2 Hertslet, «China Treaties,” vol. 1, p. 509, 
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_ Great Britain was partly preoccupied with the prospect of 

war in South Africa; British policy in China seemed, for a 
while, to be “‘ drifting on the misty ocean.” She apparently 
respected the integrity of China and the policy of equal 
opportunity for the cause of peace in the Orient ; but, in her 
preoccupation, she was ready to fall in line with the con- 
tinental powers and adopted the policy of laissez faire towards 
China. 

“With the growing advance of the others, and especially with 
the increasing influence of Russia at the capital of China, the 
present Salisbury government drifted into a policy of passivity. 
Instead of insisting on maintaining the integrity of China, it 
excused itself from that task, and insisted on maintaining 
British interests, whatever became of China. The strange 
position, sustained in the speeches of Sir Michael Hicks-Beath 
. in the early part of 1898 for the Open Door, was relinquished 
for the new theory of ‘spheres of interest’ as maintained by 
the Rt. Hon. A. J. Balfour and illustrated by the agreement 
with Russia concerning spheres of railways and mining con- 
cessions.’’ * 

‘“‘The Pacific, its shores, its islands, and the vast regions 
beyond, will become the chief theater of events in the world’s 
great hereafter.” ” 

This, all the great American statesmen knew. But as 
America was busily engaged in 1898 in the Spanish-American 


1Demarcation Notes on April 28, 1899; cf. Rev. Gilbert Reid, president 
of the International Institute of China, in his article «‘ Powers and Partition 
of China” in American Review, May, 1900, p. 635. 

2 William H. Seward’s speech in the Senate in 1858, quoted in J. W. 
Foster’s “ A Century of American Diplomacy,” p. 412, 
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War, and in 1899 with the insurrection in the Philippines as well 
as by reason of the “traditional policy,” the United States up 
till now took no active part in the Far Eastern question, 
notwithstanding that she was not altogether ‘an indifferent 
spectator.” The extraordinary events at last compelled 
America to take a definite stand. The administration oi 
President McKinley had looked with some dismay on the 
creation of spheres of influence, in which exclusive privileges 
were claimed for, and conceded to, the subjects of other 
powers, while Americans were rigorously excluded from the 
development of railways and mines in them. In his annual 
message on December 5, 1898, President McKinley made an 
announcement : 

‘The United States has not been an indifferent spectator of 
the extraordinary events transpiring in the Chinese Empire, 
whereby portions of its maritime provinces are passing under 
the control of various European powers; but the prospect 
that the vast commerce, which the energy of our citizens and 
the necessity of our staple productions for Chinese use has 
built up in those regions, may not be prejudiced through any 
exclusive treatment by the new occupants, has obviated the 
need of our country becoming an actor in the scene.” 4 

He did not manifest any opposition to the foreign alienation 
of Chinese territories, but urged the necessity of the participa- 
tion of the United States in Chinese affairs in case of any 
possible infringement by the lessees upon the treaty right 
of unrestricted commerce hitherto enjoyed in those territories, 
He concluded the message by saying that “it will be my aim 
to subserve our large interests in that quarter by all means 
appropriate to the constant policy of our government.” 

We, however, notice that though the United States was 


1J. B. Moore, « Digest of International Law,” vol. 5, p. 533. 
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interested in the question, yet she was somewhat reluctant to 
take part in a decisive movement. This view has been 
confirmed by various official documents. * 

The mighty tide of policy of greed rushed towards the 
Celestial Empire more quickly than had been expected by the 
United States. The exchange of notes between Great Britain 
and Russia for the mutual recognition of respective spheres of 
influence took place on April 28, which gave Russia a free 
hand to constitute a monopoly of railway establishments in 
that region (including the whole of Manchuria) and, with it, 
all control of commercial enterprise to the distinct breach 
of the stipulations of the treaties concluded between China 
and the foreign powers, thereby seriously affecting the 
legitimate rights of the American citizens. By the strange 
dispensation, American trade in North China was increas- 
ing in volume and importance at the time. According 
to the customs report at Newchwang, American goods 
there represented about fifty per cent of the whole foreign 
imports. 

“Here, indeed, were magnificent opportunities. Ardent 
imaginations pictured the countless population of the Middle 
Kingdom lighted by American petroleum, working with 
American tools, and dressed in American cottons.’’? 

Year after year this imagination bade fair to reach realiza- 
tion. Her exports to China rose from $1,000,000 in 1880 to 
$3,000,000 in 1890 and $15,250,000 in 1900. 

“This rapid increase in the sale of American goods made it 
incumbent on the nation to follow with more attention what 


1Secretary Hay’s instructions to Mr. Conger of March 2, 1899: W. R. 
Thayer, ‘‘ Life and Letters of John Hay,” vol. 2, p. 241. 
2A, C. Coolidge, ‘‘ The United States as a World Power,”’ p. 180. 
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was going on in the Far East, and, above all, to determine 
what course to adopt in reference to the break-up of the 
Chinese Empire which then seemed incumbent.” * 

The government of the United States was forced to choose 
between two possible policies. One was to join the rest of the 
powers, which meant that the Washington government would 
begin to grab territory, demand concessions, and claim a sphere 
of influence of her own. The alternative policy was the one of 
equal opportunity for the trade of all nations. Actual con- 
ditions in China, the lateness of her arrival in the field, and 
public opinion at home were the considerations that made the 
government follow the latter policy, which was styled as the 
“Open Door” policy, which “is but a condensed expression 
of ‘the principle of equal and impartial trade’ for all 
nations.””” 

Thereupon, on September 6, 1899, Secretary Hay sent 
instructions to the ambassadors of the United States to France, 
Germany, Great Britain, and Russia (and later to the minister 
to Japan and to the ambassador to Italy) with inclosures of 
copies of instructions sent on that day for their confidential 
information. He instructed them to submit informally, to the 
respective governments to which they were accredited, a form 
of declaration outlined in the instructions, asking whether it 
would meet with their approval. These instructions were all 
of the same tenor, with the exception of slight changes neces- 
sitated by their different destinations. 

The instructions dated September 6, 1899, from the 
Washington Department of State to Mr. Tower, American 
ambassador at St. Petersburg, contained the following impor- 
tant points : 


1A. C, Coolidge, «The United States as a World Power,” p. 331. 
2j. B. Mocre, “American Diplomacy: Its Spirit and Achievement,” 
p- 125. 
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“In 1898, when His Imperial Majesty [Russian] had notified 
this government [United States] that Russia had leased from 
His Imperial Chinese Majesty the ports of Port Arthur, Ta- 
lienwan, and the adjacent territory in the Liaotung Penin- 
sulaj . . . your predecessor [former American ambassador] 
received categorical assurances from the imperial Minister 
[Russian] of Foreign Affairs that American interests in that 
part of the Chinese Empire would in no way be affected 
thereby, neither was it the desire of Russia to interfere with 
the trade of other nations, and that our citizens would continue 
to enjoy within the said lease territory all the rights and 
privileges guaranteed them under existing treaties with 
China. 

“‘ However gratifying and reassuring such assurances may be 
in regard to the territory actually occupied and administered, 
it cannot but be admitted that a further, clearer, and more 
formal definition of the conditions which are henceforth to hold 
within the so-called Russian sphere of interest in China as 
regards the commercial rights therein of our citizens is much 
desired by the business world of the United States, inasmuch 
as such a declaration would relieve it from the apprehensions 
which have exercised a disturbing influence during the last four 
years on its operations in China. 

“‘ The principle which this government is particularly desirous 
of seeing formally declared by His Imperial Majesty [Russian] 
and by all the great powers interested in China, and which will 
be eminently beneficial to the commercial interest of the whole 
world, are: 

“x, The recognition that no power will in any way interfere 
with any treaty port or any vested interest within any leased 
territory or within any so-called ‘sphere of interest’ it may 
have in China. } 

“2 That the Chinese treaty tariff of the time being shall 
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apply to all merchandise landed or shipped to all such ports 
as are within the said ‘sphere of interest’ (unless they be 
‘free ports’) no matter to what nationality it may belong, 
and that duties so leviable shall be collected by the Chinese 
government, 

“3, That it will levy no higher harbor dues on vessels of 
another nationality frequenting any port in such ‘sphere’ than 
shall be levied on vessels of its own nationality, and no higher 
railroad charges over lines built, controlled, or operated within 
its sphere on merchandise belonging to citizens or subjects of 
other nationalities transported through such sphere than shall 
be levied on similar merchandise belonging to its own nationals 
transported over equal distances.’ ! 

In accordance with this instruction, a form of declaration 
was tendered by Ambassador Tower on September 20, inviting 
a response from the Russian government. On September 22, 
Ambassador Choate commuricated a note to the British ~ 
government, which the president conceived to be “‘in exact 
accord with its uniformly declared policy and traditions, and 
which will greatly promote the welfare of commerce.”’ 

On November 30, the British foreign minister (Lord 
Salisbury) sent a note to the American ambassador, which 
was the first official acceptance of the principle of the “Open 
Door”’ policy. 

‘“‘T have much pleasure in informing Your Excellency that 
Her Majesty will be prepared to make a declaration in the 
sense desired by your government in regard to the leased 
territory of Weihaiwei and all territory in China which may 
hereafter be acquired by Great Britain by lease or otherwise, 
and all spheres of interest now held or that may be hereafter 


1W. M. Malloy, «Treaties, Conventions, International Acts, etc., of the 
United States,” vol. I, p. 252. 
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held by her in China, provided that a similar declaration is 
made by other powers concerned.” ? 

This ready acceptance on the part of the British government 
was considered by many writers, as a natural outcome of 
her traditional upholding of the “Open Door” policy in 
China. 

With this first successful stroke, the ice was broken and 
France, following on December 16, made a declaration to 
the same effect to Mr. Porter, American ambassador at 
Paris. Japan readily accepted the invitation on December 
26, just six days after the American proposal was made 
at Tokyo. 

Next was Russia’s turn. It was thought to be “bitter 
medicine’”’ for Russia to take. Count Mouravieff made the 
response to Mr. Tower on December 30 in obscure terms.” 

Italy acceded to the proposal on January 7, 1900, without 
reservation, 

Germany was the last to fall into line. Von Bulow ac- 
cepted in a note on February 19, which betrayed decided 
signs of reluctance.* 

Thus, in nearly six months after its launching, the ‘Open 
Door” policy had smooth sailing, and by the end of February, 
1900, all the responses had reached the secretary of state. 
Not all the powers were prompt in answering the call, though 
not one dared openly to oppose the doctrine. As Thayer 
pithily expresses it: ‘It was as if, in a meeting, he had asked 
all those who believed in telling the truth to stand up: the 
liars would not have kept their seats.” * 


1W. M. Malloy, «Treaties, Conventions, International Acts, etc., of the 
United States,” vol. 1, pp. 256-258. 

2\V. R. Thayer, «Life and Letters of John Hay,” vol. 1, p. 243. 

3W. M. Malloy, «Treaties, Conventions, International Acts, etc., of the 
United States,” vol. 1, p. 249. 

4W.R. Thayer, ‘Life and Letters of John Hay,” vol. 2, p, 243. 
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POLICY OF TERRITORIAL INTEGRITY 


Because of Hay’s diplomatic action (the launching of the 
“Open Door” policy) the powers ostensibly relinquished the 
idea of dismembering China, but they continued their encroach- 
ment by “ pacific penetration.’’ The people of China had been 
feeling uneasy for some time over the concessions and leases 
forced by the pressure of the foreigners. The hostility of the 
Chinese primarily to the Germans in the province of Shan- 
tung, and incidentally to all foreigners, now took tangible 
form in the society which has since come to be known as 
the Boxers. On June 14, 1900, the foreign legations in 
Peking were attacked and besieged. The story of the Boxer 
rising is too well known to need relating in detail. Punitive 
expeditions were, accordingly, started for the relief of the 
legations. The German emperor, whose minister had been 
shot, sent out with ceremony an expedition, under Count 
Waldersee, “‘ bidding his soldiers give no quarter, and comfort 
themselves so like Huns that for a thousand years to come 
no Chinese would dare to look at a German in the face.” 
Other powers uttered their wrath more guardedly ; but they 
all probably hoped that the new situation would justify them 
in dismembering China,t 

In face of the existing crisis, and encouraged by this success 
in the ‘Open Door’”’ policy, Secretary Hay issued a circular, 
July 3, 1900, to all the powers interested in the fate of 
China: 

“Jn this critical posture of affairs in China it is deemed 
appropriate to define the attitude of the United States as far 
as present circumstances permit this to be done. We adhere 


iW. R. Thayer, “ Life and Letters of John Hay,” vol. 2, p. 244, 
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to the policy initiated by us in 1857, of peace with the Chinese 
nation, of furtherance of lawful commerce, and of protection 
of lives and property of our citizens by all means guaranteed 
under extraterritorial treaty rights and by the law of nations. 
If wrong be done to our citizens, we propose to hold the 
authors to the uttermost accountability. We regard the 
condition at Peking as of virtual anarchy, whereby power and 
responsibility are practically devolved upon the local provincial 
authorities. So long as they are not in overt collusion with 
the rebellion and use their power to protect foreign life ard 
property, we regard them as representing the Chinese people, 
with whom we seek to remain in peace and friendship. The 
purpose of the president is, as it has been heretofore, to 
act concurrently with the other powers: first, in opening 
up communication with Peking and rescuing the officials 
and missionaries, and other Americans who are in danger; 
secondly, in affording all possible protection everywhere 
in China to American life and property; thirdly, in guarding 
and protecting all legitimate American interests; and 
fourthly, in aiding to prevent a spread of the disorders to 
other provinces of the Empire and a recurrence of such disas- 
ters. It is, of course, too early to forecast the means of 
attaining this last result ; but the policy of the government of 
the United States is to seek a solution which may bring about 
permanent safety and peace to China, preserve Chinese 
territorial and administrative entity, protect all rights guar- 
anteed to friendly powers by treaty and international law, 
and safeguard for the world the principle of equal and 
impartial trade with all parts of the Chinese Empire.” * 

All through the weary months of negotiation until the final 
protocol was made on September 7, rgor, the influence of the 


1« Foreign Relations of the United States,’’ 1900, p. 299. 
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United States was plainly noticeable, for it was American 
diplomacy that upheld through many difficulties the territorial 
integrity of China from being disrnembered by the European 
powers. After these events, Li Hung-chang wrote in his 
memoirs: “I tremble to think of what might have been 
China’s fate but for the stand taken by the American 
government.”’ 1 


1W. I’. Mannix, «“ Memoirs of Li Hung-chang,” p. 279. 


CHAPTER IV 


LEASED TERRITORIES 


Weihaiwei was the last naval base that fell. This was in 
1895 during the Sino-Japanese War, and thus lost to China 
her last coast fortress and the whole of her fleet. It was 
leased to Great Britain in 1898, as has been shown, as a result 
of the seizure of Port Arthur by Russia. The Weihaiwei 
Territory, which is the British official designation, covers an 
area of two hundred eighty-five square miles bordering on the 
Yellow Sea, on the coast of the foreland of Shantung, facing 
northward. It comprises a coast line about seventy miles in 
length, and is bounded by an arc of a circle whose center is 
that of the bay in which the harbor is situated. This harbor, 
naturally sheltered by the Island of Liukung, constitutes the 
reason for the acquisition of the territory ; it is used by the 
British squadron in Chinese waters, while China retains 
the right for her warships to do the same. 

Profiting by the experience of Hongkong (see Kowloon), 
Great Britain, while unable to decide whether the place was 
to be made into a fortress like Hongkong, or merely retained 
as a base for the fleet, or as a depot of commerce, made quite 
sure that there should be enough territory for all possible or 
probable purposes by asking for and obtaining a lease not only 
of the Island of Liukung but also of a strip of land measuring 
ten miles around the entire bay. The bay itself, with its 
various inlets, is so extensive that this strip of land comprises 
an area of nearly three hundred square miles, with a coast 
line of over seventy miles ; while the bee-line frontier, from 
the extreme east to the extreme west, is about forty miles. 
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The territory has a population of one hundred fifty thousand 
inhabitants ; the resident white population is small (some two 
hundred in all), consisting of a few officials, missionaries, and 
traders. Some live on Liukung Island (where there is a naval 
establishment), the rest mainly at Port Edward, formerly 
named Matou, on the mainland, where the government house 
and the government offices are situated. Beyond the territory 
itself, Great Britain has the right, over an area of some fifteen 
hundred square miles east of the meridian 121° 40’ E., of 
stationing troops, erecting fortifications, and carrying out 
other military works, but no necessity for exercising this right 
has arisen. ‘This ‘“‘ British zone of influence” covers an area 
of one thousand six hundred fifty square miles. 

Within the territory itself, administration is wholly in 
British hands (though the natives are not strictly British 
subjects, nor do they as a whole owe any sort of allegiance to 
the British crown), save in the city of Weihaiwei. This isa 
small native city of two thousand inhabitants. Chinese 
jurisdiction is in force within the city walls, provided it does 
not conflict with British naval or military arrangements. 

The British administration is under the control of the 
Colonial Office : the status of the territory is somewhat similar 
to that of a crown colony. A civil commissioner governs the 
territory, and has the power, subject to the assent of the 
crown, of promulgating administrative ordinances. 

For administrative and magisterial purposes the territory 
is divided into two divisions, a north and a south. Each 
is presided by a British magistrate. The magistrates deal 
with both criminal and civil cases, but native laws and 
customs are observed in all purely native disputes so far as 
such observance is not incompatible with British views of 
“justice and morality.” 

Revenue is derived mainly froma {tand tax. Among other 
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sources are a road tax, shipping registration, and other dues, a 
wine and opium monopoly, and various fines. A grant in aid 
from the British Exchequer is required to balance revenue and 
expenditure. 


KOWLOON 


The island of Hongkong was ceded to Britain in 1841, at 
the end of the Opium War. In this cession, Britain consulted 
its commercial interests only; but the weakness of the 
military position was soon realized. This necessitated the 
two subsequent negotiations for extension. The promontory 
of Kowloon, facing Hongkong, across the narrow strait in 
which the harbor is situated, was ceded to Britain in 1860: 
the Kowloon peninsula was leased in 1898 to preserve the 
balance of power in South China, The new territories include 
the mountain ranges and some considerable islands, of which 
Lantao is the largest, and the whole peninsula, as defined 
between the heads of Deep Bay and Mirs Bay, has an area of 
several hundred square miles. The lease was for ninety-nine 
years. ‘‘For the government of the territories acquired by 
Her Majesty under the said convention, during the continu- 
anee ci tae said lease, , 9, <.: ‘the. territories . . . .are 
hereby declared to be part and parcel of Her Majesty’s colony 
of Hongkong in like manner. and for all intents and purposes 
as if they had originally formed part of the said colony.” * 

The colony is administered by a governor, with the assist- 
ance of an executive and a legislative council. Revenues are 
drawn mainly from licenses, rents, and land sales, ana the post 
office. English law is supplemented by local ordinances.’ 


1 Order in Council, October 20, 1898. 
2See R. F. Johnston, “Lion and Dragon in North China’; O. J. ine 
Howarth, “‘ The Oxford Survey of the British Empire.” 
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LEGAL STATUS 


The position of these leased territories is peculiar and 
anomalous and is one that is very difficult to determine. This 
difficulty is greatly increased by two additional facts. In the 
first place, it appears at least in some cases (Russia and 
Germany), that some of the provisions regarding the sover- 
eignty of the soil are deliberately misleading and confusing. 
Take the example of the German Convention. 

Article 1 reads: “His Majesty the Emperor of China 

engages, while reserving to himself all rights of 
sovereignty in a zone of fifty kilometers (one hundred Chinese 
li) surrounding the Bay of Kiaochow at high water’’; while 
Article 3 goes on to say that, “in order to avoid the possibility 
of conflicts, the imperial Chinese government will abstain from 
exercising rights of sovereignty in the ceded territory during 
the term of the lease, and leave the exercise of the same to 
Germany.” 

In the Russian Convention : ‘‘ His Majesty the Emperor of 
China agrees to lease to Russia Port Arthur, Talienwan, and 
adjacent waters. But the lease is to be without prejudice to 
China’s authority in that territory’; or, according to the 
Chinese text, ‘the lease is under no circumstances to infringe 
upon the rights of the emperor of China as sovereign owner of 
the territory leased.”’ 

Indeed, in some cases, there are obvious discrepancies 
between the Chinese and the foreign texts. 

Another frequent cause of confusion with many writers is 
that they often overlook the fact that there are differences 
between these leases, and therefore it is not always possible to 
discuss a legal status that will be applicable to them all, inas- 
much as they have been leased with varying motives to 
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different states, each of which has a distinct method of its 
own of administering the territory leased. 

It is true to say that ‘the ultimate sovereignty of China 
over the various leased territories is specially safeguarded 
in the treaties relating to Kiaochow and Port Arthur, and 
has been admitted in respect of Weihaiwei.”! For all 
practical considerations, the position of Kowloon and Wei- 
haiwei might be more appropriately described as a grant of 
“occupation and administration,’ ’ though the latter term 
has never been applied in the Far East. 

A theoretical analysis of their position may be of some 
interest. Though our discussion will be somewhat academic, 
yet in the last analysis of the respective rights and duties 
of the lessor and the lessee, it must ultimately turn upon a 
theoretical basis. 

According to a learned authority, a lease “isa grant or 
assurance of a present or future interest, for life, for years, 
or at will, in lands or other property of a demisable nature, 
a reversion being left in the party from whom the grant or 
assurance proceeds. A pecuniary rent, or other recompense, 
though not essential to the contract, is usually reserved.” ® 
The opinion has very generally prevailed that the existence 
of the reversionary right is one of the chief characteristics of a 
lease.. For ‘‘as the rights of a thing may be numerous it is per- 
fectly possible to separate them, and to give some to one person 
and some to another. We can, for instance, separate the 
right of walking in a field from the right of digging under 
the surface and give the right of doing the one to this person 
and of doing the other to that. In this way each right that 
is separated off may be considered as a fragment of the whole 


1F, R. Johnston, “ Lion and Dragon in North China,” p. 429. 
2See Holland, “ Valedictory Retrospect,” p. 4. 
8 T, Platt, «‘ Treatise on Law of Leases,” vol. I, p. 9. 
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dominion capable of being given away from the proprietor. 
The fragmentary rights, these portions of the whole right 
comprised in the absolute ownership, were termed servitudes, 
because the thing was under a kind of slavery for the benefit 
of the person entitled to exercise over it this separate right.” * 

This is a right which differs from ownership. Law gives 
to an owner that far ampler measure of right over an object, 
quite irrespective of his having any actual or even con- 
structive control over it. The attributes or powers of an 
owner are possession, enjoyment, and disposition. One or 
mere of these subordinate elements of ownership, such as 
the right of possession, or use, may be granted, while the 
residuary right of ownership, called by the Romans nuda 
proprietas, remains unimpaired. The elements of the right 
which may thus be disposed of without interference with the 
right itself, in other words, which may be granted to one 
person over one object of which another continues to be the 
owner, are known as jus in re aliena. Permanent important 
examples of such rights are “servitudes.”’ 

A servitude has been defined as “a real right, constituted 
for the exclusive advantage of a definite person, a definite 
piece of land by means of which single discretionary rights of 
user in the property of another’s belong to the persons 
entitled. Moreover, most rights of servitude imply rights of 
ownership, and cannot be explained without reference to 
those rights of ownership (we shall assume for the present 
that every right of servitude is jus in ve aliena); it is a 
definite fraction, or démembrement, of property or dominion 
in the given subject, which resides in another or others.” ? 

Now consider the case of Weihaiwei. We read: ‘In’ order 
to provide Great Britain with a suitable naval harbor in 


1 Thomas Collett Sander, ‘« The Institutes of Justinian.” 
2 J. Austin, “ Lectures on Jurisprudence,” p- 804. 
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North China, and for the better protection of British com- 
merce in the neighboring seas, the government of His Majesty 
the Emperor of China agrees to lease to the government of 
Her Majesty the Queen of Great Britain and Ireland, Weihai- 
wei, . . . forso long a period as Port Arthur shall remain 
in the occupation of Russia.” 

Here are the enumerated rights : 

“Within the above-mentioned territory leased Great Britain 
shall have sole jurisdiction. Great Britain shall have, in 
addition, the right to erect fortifications, station troops, or take 
any other measures necessary for defensive purposes, at any 
points on or near the coast of the region east of the meridian 
I21° 40’ east of Greenwich, and to acquire on equitable com- 
pensation within that territory such sites as may be necessary 
for water supply, communications, and hospitals.” 

Hereby Great Britain received a certain ‘definite fraction 
or démembrement”’ of dominion over the territory of Weihaiwel, 
which resided in the emperor of China. This <mperium in 
amperio constitutes what is properly known as international 
servitude. The nature and extent of it are to be sought, in 
the first place, in the treaty of grant and, in the next place, in 
the principles of international law governing the matter. 


WESTLAKE’S VIEW 


There are, however, persons who are skeptical about such an 
interpretation of these leases. Westlake, for example, writes 
in this connection thus: ‘‘ When property is leased, the lessor 
retains a proprietary right which runs concurrently with the 
lessee’s right of enjoyment. If, therefore, the analogy were 
closely pressed, the state which grants a lease of territory 
would be held to retain all the time some sort of sovereignty 


over it,”’ 
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“This, however [he continues], would not suit the parties to 
such transactions as those which have been mentioned, since 
the lessee state requires the unrestricted use of the soil for the 
erection of fortresses and other purposes warlike as well as 
pacific, while the lessor state would object to the loss of its 
neutrality which would result from the use by the other of 
what was in any sense its territory in or in support of warlike 
operations against a third. We must then agree with Despag- 
net who, after remarking that the restoration of the territory 
at the end of the specified term is very unlikely, says that 
these pretended leases are alienations disguised in order to 
spare the susceptibility of the state at whose cost they are 
made, He adds the motive of avoiding disquiet to rival 
powers, but it cannot be imagined that any power would be 
deceived by the fallacious appearance. The complete transfer 
of sovereignty for the specified term is also the official German 
interpretation of an international lease. . . . On the 
other hand, the official statement in the Russian press bore 
that Port Arthur and Talienwan, with the adjacent territories, 
had been ‘ceded in usufruct to the imperial government for a 
term of twenty-five years,’ and that this was an arrangement 
‘safeguarding the integrity of the sovereign rights of China, 
and satisfying the essential needs of Russia. . . . ’ This 
may pass as rhetoric, but it cannot be doubted that the 
practical Russian view was the same as the German, and that 
the Japanese view is such also.” ? 

*sWith all due respect to Westlake, it cannot but be said that 
he was carried away by the external appearance of these leases. 
There is always the distinction between de facto and de jure 
existence, It is the business of a jurist to penetrate beyond 
the external appearance and popular opinion and see things 
and facts as they appear in the eye of the law. 


1 Westlake, «* International Law,” « Peace,” pp. 135, 136. 
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Oppenheim may have Westlake’s view in mind when, in 
discussing the same subject, he says: ‘“ All such cases comprise, 
for all practical purposes, cessions of pieces of territory, but in 
strict law they remain the property of the leasing state. And 
such property is not a mere fiction, as some writers maintain, 
for it is possible that the lease comes to an end by expiration 
of time or by rescission,.”’ t 

Oppenheim, however, thinks that ‘‘on one and the same 
territory can exist one full-sovereign state only,” and that 
leased territories, “of which the law of nations is cognizant, 
are apparent, but not real, exceptions to this rule.”* In 
other words, so long as the lease has not expired it is 
the leaseholder who exercises sovereignty over the territory 
concerned, * 

Even this, however, does not explain the whole matter. 
An English official writes: ‘The British government had 
given up all ideas of fortifying Weihaiwei even before 
the result of the Russo-Japanese War and the fall of 
Port Arthur had drawn attention to the merely temporary 
nature of the occupation of Weihaiwei. Moreover, Wei- 
haiwei is not officially recognized as an integral portion 
of the king’s ‘dominions beyond the seas’; it is occupied 
and administered by Great Britain, but its inhabitants — 
as we have already seen—are not to be described as 
British subjects. Weihaiwei has never been ceded to the 
British crown, and when it is restored to China, the British 
crown will suffer no diminution of luster, though doubtless 
unjustifiable murmurs will be heard concerning the damage to 


British prestige.” * 


1 Oppenheim, “ Principles of International Law,” ** Peace,” p. 233. 
Za 23 Ls 

8'See Id., p. 233. 

4k. F. Johnston, «Lion and Dragon in North China,” p. 428, 
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We may safely conclude, therefore, in spite of assertions 
to the contrary, that some sort of ultimate sovereignty over 
the soil has been in each case reserved by China and 
admitted, expressly or tacitly, by the lessee state. The 
question is: What rights have been reserved and what 
rights have been granted by China? The actual legal 
status must consist in nothing else than the answer which 
we give to this question. 


COMPONENT PARTS OF SOVEREIGNTY 


For the purpose of answering this question, we may 
arbitrarily break up the rights of sovereignty over a territory 
into four component parts: the right to the title of ownership, 
the right of occupation, the right of administration, and the 
right of jurisdiction. To us, China’s only incontestable right 
of sovereignty is her claim to the ownership of the soil. The 
grant of the rights of occupation and administration to the 
lessee state may have been considered essential from the very 
nature of the grant. But the claim to jurisdiction by the 
lessee state seems to have been taken, as far as British 
practice is concerned, as a natural consequence of occupation 
and administration. This may have been found necessary 
under modern conditions for effective occupation and efficient 
administration, though China might have withheld it without 
having the deliberate desire of frustrating the real purpose of 
some of these leases, 

The ownership of China over these territories is implied in 
at least two ways. The first of the two, as has already been 
mentioned, is the unchanged nationality of the inhabitants. 
This has been expressly admitted by the British government 
in the case of Weihaiwei—it is only a “leased territory” ; its 
people, though under direct British rule, are not, in the strictly 
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legal sense, “British subjects,” for they were never required 
to abjure their allegiance to the Chinese emperor.' 

The position, then, of these British leased territories in 
China resembles somewhat that of Cyprus before its annexa- 
tion during the European War. Though it was occupied and 
administered by Great Britain, the natives of the island of 
Cyprus were not, according to Hall, considered to be protected 
subjects of the British crown.? Though, therefore, there has 
been ‘‘a real dismemberment of the sovereignty of Cyprus, 
*» . the sultan retains some part of its right... He’ is 
not quite reduced to the nudum jus.” * Whereas, in subjuga- 
tion after conquest and cession of territory, ‘the inhabitants 
of the subjugated as well as of the ceded territory acquire, 
tpso facto by the subjugation or cession, the nationality of the 
state which acquires the territory.” * 

This right of ownership is again implied in China’s reserva- 
tion of her reversionary rights over the grant. The most 
obvious of them are the conditional character and the limited 
duration of these leases. ‘‘The unconditional character and 
unlimited duration” given to Bosnia and Herzegovina led 
Bluntschli to remark that Austro-Hungary was in possession 
of the sovereignty which in theory continued to belong to the 
sultan, and that the sultan’s right was a nudum gus without 
efficacy, a mere semblance of right.” 

The imposition of clear conditions and definite duration at 
once puts the matter in a different light, for they imply the 
existence, latent or actual, of rights of the lessor and the 


1See R. F. Johnston, ‘ Lion and Dragon in North China,” p. 85. 
2 Hall, “Foreign Jurisdiction of the British Crown,” p. 226. 


3 Westlake, « International Law,” ‘‘ Peace,” p. 140. 
4 Oppenheim, ‘ International Law,” ‘ Peace,” p. 377. 
5 Westlake, «International Law,” ‘‘ Peace,” p. 138; “ Rev. de D. I. et'de 


L. C.,” p. 385. 
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corresponding obligations and duties of the lessee. Doctor 
M. T. Z. Tyau has put it in this way: ‘Since the con- 
veyance is a lease, there are various covenants which a 
lessee is bound to observe. Some of these covenants are 
expressed, and some are implied. The expressed covenants 
relate to the reservation of the lessor’s rights of sover- 
eignty, the period of tenancy, the nonassignability of the 
lease. . °. ‘i. The second ’class*of covenants “are+motvex= 
pressly mentioned, but are implied and well understood.’’* 

And it is the right of the lessor to see that they are not 
violated or infringed upon. For example, the lessee must 
remain on good behavior and conduct himself properly, and 
not commit any nuisance on the leased territory. In short, 
he must so use his tenement as not to violate the maxim of 
sic utere tuo, ut alienum non laedas. Otherwise, the landlord 
may deprive him of his possession. It seems that all the 
conditions governing ‘‘ determination of the lease’ in common 
law are here present. These leases may therefore be defeated 
or forfeited, before their regular expiration, on the lessee’s 
nonperformance of covenant, by the lessee’s tortious aliena- 
tion, or by the bankruptcy or insolvency (corresponding to 
the dissolution of the lessee state), and the like.’ 

This right of ownership is no mere fiction or semblance of 
right, inasmuch as no such right can be claimed by the 
grantor under cession or transfer of territory, where no such 
right of ownership can be reserved or claimed, 


USE OF LEASED WATERS BY CHINESE SHIPS OF WAR 


Tn each case of Kowloon and Weihaiwei, it is agreed that 
“Chinese vessels of war, whether neutral or otherwise, shall 


1Tyau, “ Legal Obligations,” p. 70. 
2Cf. T. Platt, «Treatise on Law of Leases,” vol. 1, p. 460, 
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retain the right to use those waters therein leased to Great 
Britain.” * This provision is found in nearly all the lease 
conventions. 

This right is, however, more apparent than real. In view 
of China’s present naval strength, this provision can mean 
very little. In the event of war, the ability to exercise this 
right will not depend so much upon this treaty right as upon 
the character of the lessee state— neutral or otherwise. 

Some writers also put forward the fact that ‘Chinese 
officials shall continue to exercise jurisdiction’? within the 
walled city as a further proof of the existence of China’s 
sovereignty. This is certainly a mistaken view. 

The truth of the matter is that it is a matter of policy, 
seeing that the continuance of the right is only conditional 
upon its conformity “with naval and military requirements for 
the defense of the territory,’ which is a very wide stipulation 
and can be resorted to at any moment by Great Britain. 
Great Britain did, in fact, in the case of Kowloon, take 
advantage of this provision by an Order in Council of 
December 27, 1899, and thus ousted the Chinese from this 
jurisdiction. * 


QUESTION OF EXTERRITORIAL JURISDICTION 


China having engaged not to exercise its rights of sover- 
eignty during the period of the lease, the question arises: 
How far is exterritorial jurisdiction still exercisable therein 
by a third state not a party to the arrangement? America 
alone made an official statement on the matter, The solicitor 
of the Washington Department of State expressed the follow- 
ing opinion on January 27, 1900: 

1 Weihaiwei Convention, Art. 5 ; Kowloon Convention, Art. 8, 

2Hertslet, ‘China Treaties,” vol, 1, p. 749. 
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« As it is expressly stipulated in the leases that China retains 
sovereignty over the territory leased, it could doubtless be 
asserted that such territory is Chinese territory, and that the 
provision of our treaties with China granting consular jurisdic- 
tion are still applicable therein. But in view of the express 
relinquishment of jurisdiction by China, I infer that the 
reservation of sovereignty is merely intended’ to cut off 
possible future claims of the lessees that the sovereignty of 
the territory is permanently vested in them.” 

This appears to have been acquiesced in and accepted by all, 
Japan not excepted. ‘It seems that the matter is settled.” * 

But, ‘‘as against these views of the United States, it might 
not be difficult to argue that the leases made by China as 
provided in the several conventions do not alter the nation- 
ality of the territory leased nor necessarily mean the relin- 
quishment by China during the term of the leases and the 
conferment upon the foreign power (in each case) of all 
jurisdiction over the territory.’’* 

Theoretically, as the solicitor of the Washington Department 
of State pointed out, “‘such territory is Chinese territory ’’ — 
that is to say, the territory retains its Chinese nationality, 
and therefore Phillimore’s observations about Cyprus is 
logically sound and can be equally applied to the leased 
territories in China : 

“All the great European states have special capitulations 
and conventions with the Porte, as to the administration of 
justice, civil and criminal, over their subjects in the Ottoman 
dominions, Cyprus appears to remain Ottoman territory. 
Of course no treaty between England and Turkey, or Order in 
Council of England can affect the right of foreign states.’’® 


1Tyau, “ Legal Obligations,” p. 74. 
2 Koo, “Status of Aliens in China,” pp. 257-264. 
3 Phillimore, ‘‘ Commentaries upon International Law,” p. 133. 
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In fact, this was obviously the original and probably the 
correct view of the solicitor of the Washington Department of 
State, too, when he said, “it could doubtless be asserted 
that . . . the provisions of our treaties with China grant- 
ing consular jurisdiction are still applicable therein.’’ But he 
suddenly brushed law aside and went on to say, ‘ But in view 
of the express relinquishment of jurisdiction by China,” which 
seemed to be a kind of expediency rather than the upholding 
cf law, as we also read that Mr. Hay made further comment 
in these words: ‘As these territories have practically passed 
into the control of peoples whose jurisprudence and methods 
are akin to our own, there would seem to be no substantial 
reason for claiming the continuance of such jurisdiction during 
the foreign occupancy or tenure of the leased territory.” ' 

But this expediency in practice has become the rule rather 
than the exception. For Phillimore’s opinion in the case of 
Cyprus did not seem to concur with the British practice in 
that land, and “‘the other powers . . . have acquiesced in 
the supercession of the consular jurisdiction of the British 
courts.” The same thing happened in Bosnia and Herzego- 
vina. And Holtzendorff tells us that this seemed to be 
recognized by the other powers which had the withdrawal 
from them of the consular jurisdiction which they enjoyed 
under the Turkish capitulations.* 

The real explanation, it seems to us, has to be sought in the 
larger question respecting the jurisdiction of the lessor state in 
general. It appears that during the period of the lease, the 
other powers’ extraterritorial jurisdiction stands or falls 
together with the territorial sovereign’s or lessor’s jurisdiction. 


’ 


1« Foreign Relations,’ 1900, p. 387. 
2 Westlake, ‘‘ Peace,”’ p. 140. 
3 Jd., p. 138; Holtzerdorff, «Handbuch des Volkerrechts,”’ vol. 2, p, 116, 
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It seems obvious that in the very nature of things the othe: 
powers cannot claim what the lessor or the territorial 
sovereign has already abandoned willingly or etherwise, | 
although the other powers are not parties to the transaction. 
It is perfectly true, as some argue, that, ‘‘if the intention of 
the lessee powers be inquired into, it will be found to have 
been, not to acquire the leased districts as part of their 
respective national dominions and therefore to exercise 
absolute control over them for all purposes, but only for 
military and political purposes. In other words, the territories 
and waters leased have been coveted by the lessee states 
on account of their strategic value, and for the gain of 
prestige and influence which would come to them as the result 
of their military control of these important strongholds.” If 
this could be taken seriously as an argument against the 
supercession of consular jurisdiction in these leased territories, 
it would be a still greater argument for China’s retaining her 
jurisdiction at least over her own nationals residing therein. 
It is certainly strange that in a country where exterritoriality 
is the prevailing rule, nationality should not be the determin- 
ing element in the matter of jurisdiction. It is also curious 
that Great Britain should have in each case insisted on its 
“sole jurisdiction” within the leased territories of Kowloon 
and Weihaiwel. 


IMPLIED PERMANENT NEUTRALIZATION 


It is important to note that each of the leased territories 
partakes of the nature of partial neutrality or a status of 
quasi-neutralization, Although this fact is not expressed in 
the conventions, it seems implied in the necessities of the case. 
It appears that permanent neutralization, as distinct from 
temporary neutralization, can be applied either to a state or 
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to a part of a state’s territory. Permanent neutralization 
of a territory can be either effected by a general treaty of the 
powers —-a universal convention, or by an agreement between 
two or a limited number of states. 

The following is a classification of all possible forms of 
neutralization : 


NEUTRALIZATION 


paanest Sein —e. g., Switzerland, 

Particular—e. g., Treaty of 

Amity between Great Britain 

and the United States of 

America, November 19, 1794." 

Temporary — Ordinary declaration of neu- 
trality by a state in time of war. 


STATES 


General, or universal —e. g., the 
neutralization of the Black Sea 
in 1856. 

Particular, or limited—e. g., 
Panama Canal by the Hay- 
Pauncefote Treaty of rgoT. 


Permanent 


TERRITORIES 


Temporary—Waters and territories of a tem- 
porarily neutralized state, or certain parts 
of open sea which belligerents agree to 
neutralize for the duration of war.’ 


The jeased territories in China appear to us to belong 
to the class of territories that have been permanently 
neutralized between China and the lessee states; i. e., limited 


i Treaties of neutrality are treaties under which either the absolute 
neutrality of a nation is agreed upon or particular acts of neutrality on its 
part are covenanted for.’’ — T. Twiss, ‘‘ The Law of Nations,” p. 437. 

2 See Oppenheim, *‘ War,” pp. 88, 90, 


II2Z STUDIES IN CHINESE DIPLOMATIC HISTORY 


and permanent neutralization. The Strait of Magellan was 
similarly permanently neutralized by the Treaty of Buenos 
Aires of July 23, 1881, between Argentine and Chile.* The 
Panama Canal was also thus neutralized by the Hay-Pauncefote 
Treaty of November 18, 1901, between Great Britain and the 
United States. This neutralization differs from the international 
(universal) neutralization of the Black Sea in that the former 
is permanently neutralized between two states, and not “a 
general treaty of powers,” either because it was considered 
expedient or else necessary from its geographical situation. It 
seems incontestable to infer that there is implied in these leased 
territories in China the act of neutralization between China 
and the lessee states. We cannot imagine, for example, that 
Britain has been given the liberty at any. time to attack 
or invade China from Weihaiwei or Kowloon. It further 
follows that Great Britain must never allow a third power to 
attack or invade China from the said territories. These are 
perfectly natural inferences, inasmuch as China has never 
intended, and is not able, to defend such attacks should they 
be delivered from these most vital and strategic points upon 
her own soil. Therefore, it is reasonable to conclude that 
Great Britain, in leasing Weihaiwei or Kowloon, has, in each 
case, pledged herself never to make the said territory to assume 
an enemy character against China. Should at any moment 
Britain break this promise, she would zso facto forfeit her 
lease. In other words, there is implied, from the necessities 
of the case, the act of permanent neutralization of these 
territories towards China. 

Dr. Tyau goes further and thinks that “ the lessee’s title to 
the ownership of this territory is imperfect, because he can 
never reduce such right of possession into one of ownership. 
‘The territory is inalienable and untransferable. It cannot be 


1 See Martens 7, 2d series 12, p. 491, 


LEASED TERRITORIES IT3 


included in the region of hostilities, for the vanquished iessee 
is unable to cede it to the conqueror or transfer to him a valid 
title thereto. Nemo plus juris in alterum transferre potest, 
quam wpse habet. . . . Under the circumstances, the 
territory is sacrosanct and inviolable. It remains under the 
sovereignty of the lessor, and so is neutral. Neutrality is an 
inherent prerogative of sovereignty. Since a lessee is a mere 
occupier, he has no option but to restore the property on the 
termination of his lease. The territory is quasi-neutralized 
and, therefore, exempted from hostile attack.” * 

This theory of quasi-neutralization may appear fanciful at 
first sight, but in reality it defines the position and limits the 
rights of each lessee state. For, in actual practice, any hostile 
attack upon one of these leased territories is bound to violate 
Chinese neutrality. The imposition of this neutrality will not 
in any way affect the real purpose of these leases, nor Britain’s 
right of defense. The real intention, for example, in the case 
of Weihaiwei was “to provide Great Britain with a suitable 
naval harbor in North China for the better protection of 
British commerce in the neighboring seas.”” This obviously 
excludes any possibility of Britain’s attacking other leased 
territories, nor should there be any cause to be attacked. 
Again, “‘a lessee may not go beyond his right of quiet enjoy- 
ment. But to protect his possession he is entitled to defend 
it against any form of trespass thereon.” * 


OTHER POINTS OF LAW 
Ly 
Since these leases are of very novel nature, and create an 


imperium in wmperio of very vital importance, we naturally 


1 Tyau, “‘ Legal Obligations,”’ p. 75. 
2 [hid. 
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expect that they will raise various questions in point of inter- 
national law that will call for examination. 

In the first place, as we have observed, these leases constitute 
a species of international servitudes, and so there is a well 
established rule governing the interpretation of such contracts : 

“These and such like privileges or disabilities are the 
creatures not of law but of compact. . . . In their legal 
aspects they conform to the universal rule applicable to jura in 
ve aliena. Whether they be customary or contractual in their 
origin, they must be construed strictly. If, therefore, a dispute 
occurs between a territorial sovereign and a foreign power as to 
the extent or nature of rights enjoyed by the latter within the 
territory of the former, the presumption is against the foreign 
state, and upon it the burden lies of proving its claim beyond 
doubt or question.” * 

Such a rule of construction is important and too much stress 
cannot be laid upon it. 

In the second place, the Chinese government has put forward 
the following plea for the restoration of these leases. ‘‘ These 
territorial leases do not, therefore, appear to have adequate 
reason for continuance. Not only were they granted by China 
under pressure, real or potential, but they were demanded by 
the powers, in the main, to create a balance of power, not as 
between China and another country, but as between rival 
foreign aspirants to power and advantage, at a time when the 
territorial integrity of China . . . appeared to be in im- 
minent grave danger. ..Twenty years have elapsed since then, 
and conditions have entirely altered. . . . The Chinese 
government feels, moreover, that the existence of these leased 
territeries has greatly prejudiced China’s interests. Situated, 
as they all are, at strategic points of the Chinese territory, 
these foreign leaseholds have not only hampered her work of 


1W. E. Hail, « International Law,” p. 158. 
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national defense, and, constituting in China a virtual ¢mperium 
im iwmperic, have been a menace to the integrity of her 
territory.’ 

It certainly cannot be denied that the “balance of power ’’ 
and the possibility of the ‘break-up of China” are the two 
real purposes behind these leases. Dr. Tyau writes: “It is to 
be noted that such leases are founded upon the legend of the 
balance of power. . . . In the eyes of Great Britain the 
proximity of Russia to Peking is a danger, and so Weihaiwei 
is leased ‘in order to provide Great Britain with a suitable 
naval harbor in North China.’ . . . Weithaiwei, at the 
head of the Shantung peninsula, commands the Gulf of Pechili, 
and so is within immediate striking distance of either Port 
Arthur or Kiaochow.”’ ? 

When these conventions were concluded, it was universally 
believed that China was in process of disruption. Therefore, if 
she was to be dismembered, the great powers of Europe were 
anxious to share the spoils. 

Since those days, however, circumstances have altered, and 
in the light of to-day, the predicted partition of China seems to 
be at best an idle dream. With the disappearance of Russia 
as an Asiatic power and the ‘climination”’ of Germany from 
Kiaochow, the policy of the “balance of power” disappears. 
“The pretext for continuing in possession of the leased territory 
no longer exists to-day, and therefore such territories should be 
restored to the original grantor. ,Cessante ratione, cessat lex 
ipsa,”’* Furthermore, these leaseholds seriously interfere with 
the natural development of China and have become a danger 
and a menace to the lessor’s self-preservation, Under the 


1Questions for readjustment, submitted by China to the Paris Peace 
Conference, 1919. 

2 Tyau, ‘‘ Legal Obligations,” p. 71. 
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circumstances, China is entitled to the protection of the 
doctrine of rebus sic stantibus. 

“The vast majority of publicists, as well as all the 
governments of the members of the family of nations defend 
the principle Conventio omnis intellegitur rebus sic stantibus, 
and they agree, therefore, that all treaties are concluded 
under the tacit condition vebus sic stantibus. . . . When, 
for example, the existence or the necessary development of 
a state stands in unavoidable conflict with such state’s treaty 
obligations, the latter must give way, for self-preservation 
and development in accordance with the growth and the 
necessary requirements of the nation are the primary duties 
of every state. No state would consent to a treaty as would 
hinder it in the fulfillment of these primary duties. The con- 
sent of a state to a treaty presupposes a conviction that 
such treaty is not fraught with danger to its existence and 
development and implies a condition that, if by an unforeseen 
change of circumstances the obligations stipulated in the 
treaty should imperil the said state’s existence and necessary 
development, the treaty, although by its nature unnotifiable, 
should nevertheless be notifiable.” + 


INALIENABILITY OF PARTS OF STATE TERRITORY 


Out of the foregoing discussion arises the interesting 
question: Has a state the moral right to alienate, temporarily 
or permanently, certain parts of its territory to a foreign 
sovereign? Or has the foreign state sufficient legal sanction 
to acquire such? This question is really not so impractical 
or fanciful as it may appear. 

{t has been widely acknowledged that international law is 
“a very young law,’’® and that international jurisprudence 


1 Oppenheim, ‘ International Law,”’ « Peace,” pp. 572, 5736 
2T, Twiss, ‘The Law of Nations,” Introduction. 
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is still in its early stages of development. ‘“ Professionally,”’ 
we admit, ‘‘it has taken firmer hold, it has ceased to trouble 
itself about trivial formalities, it has more and more dared 
to grapple in detail with the fundamental facts in the relations 
of states. The area within which it reigns beyond dispute has 
been infinitely enlarged.” But still many bricks and much 
mortar are yet required before the science can be built into 
anything like a legal edifice—complete and codrdinated in 
all parts. Such bases of international law as laid down by 
Phillimore *— rights of independence and rights of equality — 
are indispensable foundations; but they are not sufficient 
any more than the doctrines of moral freedom and social 
equality are by themselves sufficient to constitute a system 
of law. While the codification of international law is not 
here advocated, the lack of precision is certainly one of 
its obvious weaknesses. The fundamental principles of the 
law, being very broad, are not always certain in their actual 
application. The law as it stands apparently tolerates, or 
at least does not prevent, a large number of international 
acts and transactions which often lead to consequences of 
grave and complicated character and thus put the law to 
severe tests. 

To return to the actual problem in question, territory is 


‘usually regarded as an object in international law, but it 


is more than a mere object; it is also the physical body or 
part of the embodiment of an international person, the state, 
inasmuch as territory is almost as necessary to a state as the 
body is to a human being. The ordinary municipal law 
forbids a man to part with a limb, voluntarily or otherwise ; 
but strangely enough, no serious students of international law 
have so far raised any doubt as to the legality of alienating 


1 Phillimore, «Commentaries upon International Law,” vol. I, pp. 216, 217. 
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certain parts of a stave-territory or acquiring them from an- 
other, The analogy, of course, cannot be too closely pressed ; 
but in the eyes of law, the right of self-preservation in each 
case is being challenged. Practically there is, however, no 
question that the possession of some territories are vitally 
essential to the life and well-being of a state and its self- 
preservation involves the keeping intact of such territories. 
England’s possession of Harwich or Dover is necessary to its 
well-being ; then in that sense, Harwich or-Dover is inalienable 
as long as England remains an independent sovereign state. 
If ever the shores of the Black Sea belong to one state, then 
the Bosporus may similarly be considered inalienable for the 
well-being and safety of the said state. 

Inalienability of a state’s territory is not a new doctrine, 
Oppenheim has asserted: ‘“‘It should be mentioned that not 
every part of the territory is alienable by the owner-state.’’ * 
He gives only the obvious instances when he says: ‘‘ For it is 
evident that the territorial waters are as much inseparable 
appurtenances of the land as are the territorial subsoil and 
atmosphere.” But the principle or law of self-preservation 
is incontestable. ‘In the last resort almost the whole of 
the duties are subordinated to the right of self-preservation.” ? 
“Even with individuals living in well-ordered communities 
the right of self-preservation is absolute in the last resort. 
A fortiort it is so with states, which have in all cases to 
protect themselves.” ® 

Phillimore is of the opinion that the “balance of power” 
is a corollary of the principle of self-preservation. In the 
same way, we think the inalienability of certain parts of a 
state’s territory is a legitimate corollary of the principle of 


1 Oppenheim, “ War,” p, 238. 
2Hall, « International Law,” p. 278. 
3Id., P- 455. 
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self-preservation. The only question that remains seems to be 
this: What territories are inalienable so that the well-being 
and independence of a state may not be impaired? And asa 
corollary: What rights and powers of a state are assignable 
to, and what others are not for the benefit of, foreign states? 
When these questions are answered, the law will have 
advanced to a higher plane. For it will then be more certain 
regarding the wrongness and rightness of many international 
acts and transactions and, hence, it will be more able to guide 
international conduct and dealings and to prevent many 
international wrongs. The function of law is one of dispens- 
ing justice as well as that of restraining actions. The law, 
indeed, will have achieved its highest function if it can exercise 
that great restraining influence among the nations, 

By way of illustration, we submit that most, if not all, of 
the leased territories in China are among the inalienable 
territories of China. We can do no more than merely indicate 
the three considerations for inalienability. From the naval 
point of view, all the best naval harbors on the Chinese coast 
have been leased away. The Hongkong-Kowloon possession 
is easily the finest and perhaps the only harbor in the 
whole of South China. Port Arthur, Talienwan, Weihaiwei, 
and Kiaochow are the natural naval bases and places of 
fortifications for the protection of the capital and the whole 
of North China. It is like England’s leasing Dover and the 
Moray Firth to a foreign naval power. If China at any 
future time comtemplates the establishment of a naval 
station, she will find that all the places have been taken. 

From the military and strategic point of view, all these 
northern leases are within striking distance of Peking. Port 
Arthur and: Talienwan guard the door of Manchuria; Weihai- 
wei and Kiaochow hold the key to the whole of North China ; 
and Hongkong-Kowloon harbor in a similar way command 
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the southern coast and provinces. China being an unfortified 
country, these leaseholds form the most strategic points in the 
defense of her territory; when they are thus occupied, the 
safety of China is really at the mercy of these lessee states. 

From the economic point of view, “some of these territories 
are utilized, with a view to economic domination over the vast 
adjoining regions, as poinis d’'appui for developing spheres of 
interest, to the detriment of the principle of equal opportunity 
for the commerce and industries of all nations in China.” In 
Kowloon, “the inclusion of the waters of Deep Bay and Mirs 
Bay in the cession was a serious impediment to the work of 
Chinese customs cruisers, to which they were closed.’’ Since 
1858, the Hongkong merchants maintained the free-port status 
of the colony — “free from all duties, and free from ail 
supervision and control.” ‘That the extension of this free-port 
colony into the mainland of Kwangtung province makes it 
well-nigh impossible for any efficient control, can be easily 
imagined. 

The above discussion is tentatively submitted in the same 
‘sincere hope”’ with which a great international jurist writes: 
“Tt is by such gradual additions and painful accumulations 
that the edifice of this noble science may one day be com- 
pleted, and the code of international jurisprudence acquires in 
all its branches the certainty and precision of municipal law. 
Such a result would be greatly instrumental in procuring the 
general recognition and ultimate supremacy of Right in the in- 
tercourse of nations.”’ * 


1 Phillimore, ‘Commentaries upon International Law,’’ Preface. 


CHAPTER V 
SPHERES OF INFLUENCE OR INTEREST 


The doctrine of the sphere of influence was invented as a 
political device at the Berlin Conference to regulate the “land 
scramble’’ in Africa, and prepared for the ultimate partition 
and colonization of that continent. The device proved exceed- 
ingly useful at a time when there existed many powers with 
colonial ambitions. China, by a series of events beyond her 
control, was swept into the world of European politics. When 
Russia showed her aggressive designs on China, the idea of 
claiming a sphere of interest on the. pretext of the ‘‘ balance of 
power ’”’ was almost instinctive to every European power. The 
policy was pursued, of course, without any regard to the claim 
of China to rank as a sovereign power: it was the first delib- 
erate attack upon the independence of China, and accounts for 
the manifold political and economic servitudes which constitute 
the most serious menace to China’s industrial development and 
fiscal autonomy. The significance of these spheres can be 
readily imagined from the ‘‘ railway politics’ alone, which is 
only one of the many results of these spheres. A British 
observer has insisted that the first condition for the building 
up of the new Chinese state is “to have it accepted cate- 
gorically by all powers alike, that all railways on Chinese soil 
are a vital portion of Chinese sovereignty and must be 
directly controlled by the Chinese government: that station 
masters, personnel, and police troops must be Chinese citizens, 
technical foreign help being limited to a set standard: and 
that all railway concessions within the territory of the 
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Republic without exception, from the Amur River in the 
extreme north to the Red River in the extreme south, must 
henceforth be considered as Chinese national property to be 
handed over as soon as circumstances permit to the National 
Railway Board. . . . For in the economics of modern 
communities, communications have acquired such vast sig- 
nificance that it may be truly said that they constitute to-day 
the most tangible evidence of sovereignty ; and that if they 
were left in the hands of aliens, surrounded by their own 
troops, what you have is a de facto military occupation, which 
can be followed only by more war or by open annexation.” * 


SPHERES OF INFLUENCE IN CHINA 


All recent writers draw a distinction between spheres of 
interest and spheres of influence; and not a few have 
emphatically denied that “the term ‘sphere of influence’ has 
any application in China.” ’ Upon examination we find that 
this view has been based on certain definitions given by 
different well-known authorities. The most frequently cited 
definition is that by Hall,—he does not distinguish between 
spheres of influence and spheres of interest,— who defines a 
sphere of influence thus: The term “sphere of infiuence”’ 
“indicates the regions which geographically are adjacent to, 
or politically group themselves naturally with possessions or 
protectorates, but which have not actually been so reduced 
into control that the minimum of the powers which are 
implied in a protectorate can be exercised with tolerable 
regularity. It represents an understanding which enables a 
state to reserve to itself a right of excluding other European 
powers from territories that are of importance to it, politically 


1B. L. Putnam Weale, «The Truth About China and Japan,” pp. 86-88, 
2 Willoughby, « Foreign Rights and Interests in China,” p. 271, 
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as affording means of future expansion to its existing dominions 
or protectorates, or strategically as preventing civilized neigh- 
bors from occupying a dominant military position.” * 

This and such like definitions have been taken as a basis of 
argument by both Doctors Tyau and Willoughby that the term 
“has no application to countries like China.”’* 

This, it seems, is largely a matter of definitions. To begin 
with, it has been widely admitted that spheres of influence are 
“a shadowy form of earmarking. . . . It cannot be 
expected that these shall be definable either in the form of 
their acquisition or in their effect when acquired : such precision 
would defeat the object.” ° 

It is unsafe, therefore, to argue one way or the other merely 
on the strength of these slender and tentative definitions. It 
is like putting the cart in front of the horse. Now most writers 
admit that foreign powers have established spheres of interest 
in China; and it becomes interesting to examine the most 
recent definitions of a sphere of interest. To Willoughby, a 
sphere of interest ‘has only an economic, or at the most, only 
a quasi or incidentally political meaning, whereas the expression 
of sphere of influence has a decidedly political signification.” * 

T. W. Overlach’s definition is more elaborate. To him, “a 
sphere of interest . . . refers to an area frequently 
adjacent to a possession or a protected or leased territory 
within which area the foreign power claims the primary right 
of economic exploitation. Its essential element is a negative 
one; namely, the term expresses the principle that no other 
power except thé one in whose favor the sphere of interest 


1 Hall, « Foreign Jurisdiction of the British Crown,” p. 228. 

2Tyau, “Legal Obligations,” p. 89; Willoughby, “Foreign Rights and 
Interests in China,” p, 272. ~ 

3 Westlake, «International Law,” ‘ Peace,” p. 130. 

4 Willoughby, “Foreign Rights and Interests,” p. 271. 
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exists shall be permitted to acquire concessions or to exert any 
control or influence whatsoever —not to speak about military 
occupation —at the same time giving the privileged power a 
monopoly of the right to seek concessions. This privilege, 
however, does by no means entitle its holder to any positive 
exercise of ‘influence’ within the sphere which would change 
the ‘sphere of interest’ into a ‘sphere of influence.’ For the 
latter term suggests a certain degree of authority or control, 
either financial or political, exercised by a foreign power within 
a certain territory.” 

He adds in the footnote; ‘‘ Foreign spheres in China are, 
legally, only economic spheres in contrast to the political 
spheres of Africa.” * 

It is by no means clear from these two statements, how a 
sphere of influence can be readily distinguished from a sphere 
of interest. Willoughby evidently holds that spheres of 
influence are political spheres and he allows, at the same time, 
a quasi, or incidentally a political, meaning to his spheres of 
interest. Whereas Overlach holds that spheres of interest are 
primarily spheres of economic exploitation and in which he 
admits practically no political implication, i. e., a degree of 
authority or control, either financial or political, which to him 
would constitute a ‘‘ positive exercise of influence.’ In short, 
so far as there is any distinction between a sphere of influence 
and a sphere of interest, it must lie in that the former is a 
politicul sphere by virtue of its having evident political 
implications in one form or another, whereas the latter is an 
economic sphere : for the power that claims the sphere has in 
it primarily economic interests without having any intention 
of exercising its influence. 

_ Having roughly indicated the distinguishing feature of each, 
we may proceed to examine these two kinds of spheres 


1 Overlach, ‘‘ Financial Control in China,” Introduction. 
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more closely. In addition to the promises by China of 
nonalienation and the declarations of mutual respect for each 
other’s spheres, the most important points of these spheres 
are the leasing of territories for naval and military purposes 
and the building of strategic railways. These facts may be 
here recalled. Japanese activities in Manchuria and Shantung 
offer us a ready illustration. 

Russia, by 1890, three hundred years after Yermak, the 
great Cossack leader, led his followers across the Urals, had 
established her influence in Manchuria and “so long as no 
third party intervened, the final possession could only be a 
matter of time.’’’ 

To strengthen her position, Russia set about as rapidly as 
possible carrying out her great project of ihe construction of a 
railway right across the continent of Asia from the Urals to 
Manchuria. The construction was commenced in 189i and 
completed in 1901. The enormous cost, the comparatively 
poor country which the line traverses, along with the rapidity 
of construction, can only be explained on the inference that it 
was to carry out Russia’s traditional policy of securing an ice- 
free port at the expense of China’s territorial integrity. Before 
the Trans-Siberian Railway was completed, Russia had seized 
and demanded the leases of Talienwan and Port Arthur in 
1898; the latter was known to have little commercial or 
economic value. Seventy guns were mounted in Port Arthur 
within a year of the lease. 

The strategical.and political importance of this move must 
not be overlooked. According to a Russian imperial decree, 
the railway is to have ‘sufficient rolling stock to be able to 
form three sets of army trains for twenty-four hours.” ‘The 
railroad in Manchuria is already garrisoned by a force of ten 


1A. J. Barry, “ Railway Enterprise in China,”’ 
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thousand men.”* ‘This was,’ as it was explained, “to 
prevent the Chinese stealing the rails!’’* The total number of 
Russian troops in Manchuria and Eastern Siberia by 1899 was 
one hundred twenty thousand.* Wherever a railway station 
was erected the flag of Russia was unfurled, usually above the 
Chinese flag. The railway company that was organized to 
build the Manchurian branch was merely a mask for the 
Russian government, and had a trusted coadjutor in financial 
matters in the Russo-Chinese Bank at Peking and Shanghai — 
a bank which was in close touch with the political purposes 
of the Russian Empire.* In short, these railways and leases 
were entirely for strategical purposes and by these means the 
Russian sphere in Manchuria could be so tightly in the grip of 
Russian influence and power, that China would be powerless 
to resist her possible occupation of the region. 

The German emperor was fully aware of the importance of 
political influence and prestige in the affairs of the Orient. 
Thus the emperor sent his own brother to represent the 
interests of Germany in China, and Prince Henry missed no 
opportunity of impressing upon the Oriental mind the dignity 
of the German imperial house and government. The policy 
of the German government can be readily gathered from 
Minister von Bulow’s speech in the Reichstag: 

“Mention has been made of a partition of China. Such a 
partition will not be brought about by us at any rate. All 
that we have done is to provide that, come what may, we 
ourselves shall not go empty-handed. The traveler cannot 
decide when the train is to start, but he can be sure not to 
miss it when it does start. The devil take the hindmost.” 

1««Consular Reports,” May, 1899, p. 66. 

2 Beresford, ‘“‘ Break-Up of China,” p. 309. 

3[d., p. 56. 

4See Reinsch, « World Politics at the End of the Nineteenth Century,” pp. 
163, 164. 
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In addition to the lease of Kiaochow, where she was exercis- 
ing the same control as Russia at Port Arthur, Germany 
obtained exclusive mining and railway concessions in Shan- 
tung. Syndicates desiring to develop mines must therefore 
obtain their concessions through the German government and 
not from Peking. The initial operations for the construction 
of the railway were interfered with by Chinese mobs, who did 
not like the high-handed manner of the German military and 
German officialdom. Troops for garrisons were therefore 
landed and encounters took place between natives and soldiers. 
“Should difficulties of this kind continue, they would 
inevitably lead to military occupation of the entire province, 
against which protests would be of little avail.” * 

In the case of France, the political purposes of the industrial 
undertakings were also evident. Again the French government 
was known to have attempted a Russo-French enclave in the 
Yangtze valley. In 18098, the French government attempted 
to obtain an exclusive territorial concession at Shanghai in 
spite of its inconsiderable commercial interests. Finally, in 
1899, France obtained the ninety-nine-year lease for the 
Bay of Kwangchowwan in the province of Kwangtung, with 
rights and conditions similar to those of Russia in Port Arthur. 
The French railway undertakings in southern China were 
financed and managed entirely by the French government and 
their commercial importance was avowedly small, and their 
predominant purpose is therefore generally considered to be 
political and strategical. 

Great Britain was not quite immune from suspicion. 
Britain’s share of spoil included the leases of Weihaiwei and 
Kowloon and the promise by China of nonalienation of the 
Yangize valley. British gunboats on the Yangtze River were 
a familiar sight; and the British railway system connecting 


1 Reinsch, ‘ World Politics at the End of the Nineteenth Century,” p. 170. 


128 STUDIES IN CHINESE DIPLOMATIC HISTORY 


Burma with Yiinnan and Szechwan owed its origin to political 
and strategical rather than commercial aspirations. 

It only remains to be said that the term “‘ sphere of interest,” 
as defined’ by Willoughby and Overlach, is not sufficient to 
cover such activities as those of Russia in Manchuria, and of 
Germany in Shantung. Their interests in these regions can 
hardly be classified as legitimate commercial and economic 
interests. ‘‘ Positive exercise of influence,” in one form or 
another, was not wanting in these spheres, if Mr. Overlach can 
be persuaded to include diplomatic pressure, display of naval 
squadrons, ‘“‘ guns,’’ garrisoning of troops, seizure of towns and 
cities and the like, under his expression, “positive exercise of 
influence.” Further, there is scarcely any doubt that should 
the partition of China become an actuality, the spheres thus 
delimited will certainly be insisted upon by the powers respec- 
tively interested as a basis of partition.* 

From the foregoing discussion it seems apparent that if we 
wish to draw a technical distinction between the two terms, we 
must first look to the intentions of the power who claims the 
spheres and then judge by the kind of preparations and 
activities the power sets about to carry out within the regions. 
Questions of racial inferiority, geographical contiguity, and even 
the precise forms of influence exercised, are immaterial. In 
fact, it is not always easy to separate a sphere of interest from 
a sphere of influence, latent or actual; nor is it sometimes 
possible to eliminate “‘influence’’ entirely from a sphere of 
interest of any real importance. On the whole it is a true 
observation that ‘‘the fictions of spheres of influence and 
spheres of interest were created contemporaneously, designed 


to stand or fall together.””* For it is obvious that no country 


1See Reinsch, *‘ World Politics at the End of the Nineteenth Century,” p, 
172. 
2Tyau, “Legal Obligations,” p. 160, 
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will voluntarily bind itself to recognize the monopolistic privi- 
lege and preferential right of another nation in the former’s 
industrial and economic exploitation; and so long as it is 
necessary to use diplomatic pressure and armed force in order 
to secure some special field of investment in railroads, mining 
rights, or other forms of development, there exists, however 
slight or vague, some shadowy form of political sphere of 
influence. Some even go so far as to think that ‘‘it is idle to 
suppose that the industrialization of China by Western methods 
can be achieved without effective political control.”’ ' 

The term ‘‘sphere of interest ’’ has no doubt been given an 
extended meaning by recent developments. To-day the term 
applies rather to a region preémpted for further exploitation 
and possibly for political control. Thus in modern expansion 
the growth of interest is anticipated and’ provided by the 
reservation of suitable territory and the exclusion therefrom 
of other political influences. The technical meaning of the 
term ‘‘sphere of interest” is an area or territory within which 
a nation claims the primary right of exploitation of commercial 
and natural resources, The term “sphere of influence”’ refers 
to acertain degree of political control, however slight it may 
be; but in the modern world it is almost impossible to separate 
political interests from those of.a purely economic nature.” 


SPHERES OF INFLUENCE FROM THE STANDPOINT OF 
INTERNATIONAL LAW 


Though spheres of influence, as we have tried to show, did 
or do exist in China in some instances, we may well, however, 
spare ourselves the pain of entering into a discussion of its 


1 Hobson, “Imperialism,” p. 277. 
2See Reinsch, “‘ World Politics at the End of the Nineteenth Century,” 
Ppp, 60, 61, 113. 
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precise status, The reasons may be briefly stated. In the 
first place, British political spheres, for all practical purposes, 
may be said to possess at the most only a dormant character 
and therefore Great Britain may well have the benefit of the 
doubt. In the second place, the rule of international law 
concerning servitudes will give China the benefit of ignoring 
them legally. ‘‘He cannot, in the absence of explicit consent, 
be held to bind himself to anything in the nature of an impair- 
ment of his own independence, much less that of admitting a 
foreign state to the exercise of an imperium in imperio within 
_ his dominions.” 

Lastly, because of their shadowy, undefinable nature, 
they cannot very well be legitimately considered under any 
category of international law. The rights and duties of an 
aspirant state can only commence when a territory is oc- 
cupied by her and constitutes a portion of her territory. 


SPHERES OF INTEREST 


Spheres of interest, though they are closely associated with 
spheres of influence, cover a distinct field of activities. They 
are ‘the undertakings, more or less definite and explicit, 
that the power, or its nationals, claiming the sphere shall 
have preferential or, in some matters, practically exclusive 
rights, with regard to the making of loans, the constructing . 
' of railways, the opening and operating of mines, and the 
carrying out of public enterprises, such as conservancy 
works,” etc. In some cases, also, it has been sought to have 
it accepted that in the employment of “advisers” and other 
scientific experts, nationals of the power in question should 
be preferred.* yp 


1See Willoughby, “ Foreign Rights and Interests in China,” PP. 274, 275. 
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‘In other countries, such a transaction is far removed from 
politics or diplomacy, but in China it assumes a. politico- 
commercial complexion. We shall confine our discussion of 
British spheres of interest to three aspects; namely, railway 
construction, mining operation, and the making of loans, 


RAILWAY CONCESSIONS 


It has been said that the politics of China are railway 
politics. The railways indeed are of extreme importance in 
regard to the future of the country and the influence of foreign 
powers there. Further, the history of railway enterprise is 
the most illustrative of the study of Far Eastern policy of the 
powers.’ 

Railway concessions have been responsible for many 
volumes of diplomatic correspondence during recent years, 
and in the battle for concessions England has not been behind- 
hand, The private speculator appears on the scene to worry 
the Chinese government, but behind him is the whole diplo- 
matic force of his country. The subject is bewildering in its 
complexity and in the kaleidoscopic character of its rapidly 
changing phases. Railway concessions in China may be 
divided into two kinds—those. granted for political and 
strategical reasons ; those granted for commercial or capitalistic 
reasons. Of course these two at times merge and become 
difficult to distinguish. For example, the Russian system in 
Manchuria, the German system in Shantung, the French system 
in Yiinnan and Kwangsi, and the British system connecting 
Burma with Yiinnan and Szechwan all owe their origin to 
political and strategical rather than commercial aspirations, 


1Cf, Reinsch, “ World Politics at the End of the Nineteenth Century,” 
p. 114; Kent, « Railway Enterprise in China,” p. 1. 
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They are singled out here in order that they may not be 
confused with other roads which belong to the second category. 
The railways of the second category were initiated by China 
and were more or less political in nature, although financial 
and commercial considerations also played their part. 

It may be recalled that the claim of Great Britain to special 
consideration with regard to the granting of railway and other 
concessions rested on the slender basis of a promise by China 
to the former of nonalienation of the Yangtze valley, which 
was further strengthened by three international agreements 
concluded by Britain with France, Germany, and Russia. 
These agreements deserve our special attention. 

In the first place should be mentioned the Anglo-French 
Siam Convention of January, 1896, respecting the exploitation 
of Szechwan and Yiinnan. By this convention the two nations 
pledged each other to enjoy in common all the privileges and 
advantages of any nature conceded to either nation within 
these or other provinces. A second agreement of special 
importance is that concluded between German and British 
financiers in September, 1898, by which the latter agree to 
recognize and respect the primary right of Germany to obtain 
railway concessions in Shantung and in the valley of the 
Yellow River, while, reciprocally, the German capitalists 
recognize a similar preémption on the part of Great Britain in 
the Yangtze region. This agreement was entered into with the 
sanction of the two governments, It was thought desirable for 
the British and German governments to agree about the 
spheres of interest of the two countries regarding, in particular, 
railway construction in China, and mutually to support the 
interests or either country. 

“British Sphere of Interest: viz., the Yangtze valley, subject 
to the connection of the Shantung lines to the Yangtze at 
Chinkiang ; the provinces south of Yangtze; the province of 
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Shansi with connection with the Peking-Hankow line at a point 
south of Chengting and a connecting line to the Yangtze 
valley, crossing the Hwangho valley. 

“German Sphere of Interest: viz., the province of Shantung 
and the Hwangho valley with connection to Tientsin and 
Chengting, or another point of the Peking-Hankow line, in the 
south with connection to the Yangtze at Chinkiang or Nanking. 
The Hwangho valley is understood to be subject to the con- 
necting lines in Shansi forming part of the British sphere of 
interest, and to the connecting line to Yangtze valley, also 
belonging to the said sphere of interest.” 

The third important agreement is that concluded between 
Russia and Britain in April, 1899. The substance of this 
informal treaty is that Great Britain will not seek on her own 
account, or in behalf of her own subjects, any railway conces- 
sions to the north of the Great Wall of China: and that she 
will not obstruct any application for such concessions, in that 
region, which are supported by the Russian government. 
Russia, in return, entered into a similar engagement with 
regard to railway concessions in the basin of the Yangtze and 
undertook not to place obstacles, either directly or indirectly, 
in the way of railway enterprises, in that region, supported by 
Great Britain. 

One incident is of particular interest, The Peking-Hankow 
line was to be constructed by a Chinese company which was 
formed in February, 1896. But Chinese capitalists were slow 
in subscribing, and it was impossible to raise sufficient money 
to warrant the actual beginning of the enterprise. One of the 
purposes of Li Hung-chang on his trip around the world was to 
interest foreign capitalists in industrial undertakings in China. 
Among various offers, that of a Belgian syndicate, called La 
Société d’Etude des Chemins de fer en Chine, was accepted 
after having underbidden a group of American financiers and 
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another of British capitalists. The transaction was looked 
upon as an important diplomatic victory for France and 
Russia, and it is not to be wondered at that political im- 
portance was attached thereto as it formed a connecting link 
between French and Russian spheres. The capital was 
actually furnished by French as well as Belgian financiers.” 

The prospects of this loan in the eyes of France seemed 
reasonably favorable: and the cities of Hankow, Tientsin, 
and Peking filled up with French engineers, merchants, and 
contractors, ready to reap a golden harvest from, to quote the 
words of the French Minister of Foreign Affairs, ‘“‘ the impor- 
tant part reserved to French industry,” and the ‘French 
influence in China will not fail to be benefited by this success, 
obtained by our diplomacy at the moment when the question 
of railroads plays so important a role in the international 
relations of the Chinese Empire.” 

On the strength that it was within its sphere Great Britain 
vigorously protested against this granting of a concession for 
the building of the important railway line from Peking to 
Hankow. When she failed in her protests against the signing 
of the Belgian Syndicate’s contract, Great Britain felt that she 
had not been properly treated and, therefore, she now 
demanded from the Chinese government the right to build the 
following lines upon the same terms as those granted in the 
case of the Belgian line: 


Tientsin to Chinkiang (to be shared, if desired, with the 
Germans and Americans) ; 

Honan and Shansi ; 

Peking Syndicate lines to the Yangtze; 

Kowloon to Canton; 

Pukow to Sinyang ; 

Soochow to Hangchow with extension to Ningpo. 


1 See Reinsch, «World Politics at the End of the Nineteenth Century,” 
p- 126, 
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It was also pointed out that the British government 
considered that the lines from Shanghai to Nanking and 
Shanhaikwan to Newchwang had already been definitely 
promised to Great Britain. The British government was very 
emphatic in its remonstrances and demands. A naval 
demonstration which was made in the China Sea had the de- 
sired effect. China at once yielded to all that was demanded. 
The railway concessions, thus promised, covered a total of some 
twenty-eight hundred miles of road, lying within ten of China’s 
provinces. Great Britain undertook shortly after to finance 
the line to be constructed between Peking and Newchwang, 
thus entering a territory which Russia claimed was her special 
sphere. This led to the signing of the Anglo-Russian Agree- 
ment of 1898. The part played by Great Britain in this 
connection, as we see, is particularly important, inasmuch as 
she is a party to each of the Anglo-Russian Agreement of 
April, 1899, of the Anglo-German Agreement of September, 
1898, and of the Anglo-French Siam convention of January, 
1896, and becomes, as it were, instrumental in the defining of 
the respective spheres of interest of Great Britain, Russia, 
Germany, and France. 

The Yangtze region being commonly regarded as the sphere 
of interest of Great Britain, it becomes important to note the 
official expressions of the British government with regard to 
this basin. The region was defined by Mr. Brodrick, Under- 
secretary of State, as consisting of the provinces bordering on 
the Yangtze, together with Chekiang and Honan. The policy 
of the British government with regard to the Yangtze region 
was outlined in the speech by the Rt. Hon. Mr. Brodrick in 
Parliament, on June 9, 1899. He said: 

“ We hold the Chinese government to their undertaking not 
to alienate any province in the Yangtze basin and to permit 
the extension of the Burma railroad into Yiinnan to connect 
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us with Chungking. We regard the improvement of the 
Yangtze gorges as a question for British engineers. We shall 
keep what force necessary between Ichang and the mouth of 
the Yangtze. These measures are purely precautionary, and 
ave taken with the object of giving security to our merchants 
and. traders.” 

Speaking of the open door and of spheres of interest, he 
continued: ‘I deny that we have abandoned the one policy 
or adopted the other. We are endeavoring to secure that a 
full share of railway and mining concessions shall fall to 
British investors. We shall endeavor to provide that trade 
shall be free from undue taxation. We are looking forward 
to the opening of inland waters besides the Yangtze and 
ports that are not now treaty ports to trade.” * 

To determine the amount and degree of control exercised by 
the British syndicate, we have to turn to the respective clauses - 
of the railway agreements—the agreement regarding the 
section Shanhaikwan-Newchwang of the imperial railways of 
North China signed on June 7, 1898, and the final railway loan 
agreement of October Io, 1898 ; agreement for the construction 
of the line from Shanghai to Nanking signed on May 13, 1898, 
and the final agreement of July 9, 1903; the Canton-Kowloon 
Railway agreement concluded on March 7, 1907—contain in 
their essence the following control provisions as summarized 
by Kent: 

“Firstly, the syndicate is given the right to construct the 
line, and in return for its trouble in this connection it is in 
most cases allowed a sum equivalent to five per cent on the 
total cost. It is this right which presumably gives rise to the 
idea of concession. 

Secondly, on the completion of the line it is placed in some 


1« The Problem of China,” Edinburgh Review, July, 1899. 
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cases under a theoretically joint Chinese and foreign control, in 
which in practice the foreign element predominates. In some 
cases the Chinese has merely a consultative voice. 

“Thirdly and lastly, at this stage, or rather from the time 
of the issue of the loan, the syndicate becomes trustee of the 
bondholders, and it is easy to see that, in the nature of things, 
the loan being secured by a first mortgage upon the railway, 
the position of the syndicate for all practical purposes must be 
that of mortgagee in possession.”’ * 

Such are the underlying principles of the agreements which 
confer these rights, which for want of a more precise term we 
call concessions. The detatis, of course, vary. 

According to Mr. Kent, the agreements are in the nature of 
underwriting contracts, and the indirect profits to the 
syndicate accruing therefrom are very handsome. Another 
source of profit to the banks’ as well as to the English 
industries, was the provision which made the syndicate the 
purchasing agents of materials and rolling stock; outside the 
fact that the corporation was to receive, on an average, five 
per cent commission of the entire cost of all materials 
purchased, the materials were naturally almost exclusively 
purchased in England. 

It is only fair to point out that British control in China 
consists mainly of safeguards for the protection of the bond- 
holders and bankers, guaranteeing proper loan fund expenditure 
and adequate return. British control in China, exercised 
exclusively by private corporations, is therefore essentially 
financial and nonpolitical, and the syndicate, in spite of its 
monopolistic rights, admitted non-British interests to participa- 
tion in its privileges within the British sphere. 


1See Kent, ‘Railway Enterprise in China,”’ p. 95; Overlach, “Financial 
Control in China,” p. 58, 
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MINING CONCESSIONS 


Closely related to railway concessions are the mining con- 
cessions. Many mining concessions are often part of railway 
concessions and still more often are these concessions granted 
to the powers found within their respective spheres. 

Broadly speaking, the concessions may be divided into two 
kinds: in the first, the grant is conferred in conjunction with 
that of railroad construction. And for this purpose it is 
provided that the concessionaire may develop and operate all 
mines on either side of the railway track within a distance of 
from five to thirty li (three li equal to about a mile). In the 
second case the privilege is granted primarily for mining 
purposes. Sometimes, however, it carries with it the collateral 
right of constructing a short railway or railways to connect the 
mines or transport their machinery and output. 

To an English syndicate, China has given the right to open 
mines in the province of Szechwan, regarded as the richest in 
minerals of all the provinces of China. Other mines have been 
granted to the Italians in Chekiang province, to the Germans 
in Shantung, and to the Russians in Mongolia. These mining 
grants have been made to all classes of people—to banks and 
commercial houses, to syndicates, and to individuals. Some 
have been given to foreign governments, some to foreign incor- 
porated companies, some to companies half foreign and half 
Chinese, and some to individuals who happen to be on terms 
of friendship with the powers that be. The greatest of all are 
the concessions of the Peking Syndicate—a combination of 
English and Italian capitalists, who contemplate enormous 
mining enterprise in Shansi and Honan. “ Political interests 
bring forth money for undertakings of great magnitude with 
which private capital would not care to cope, and in which 
there would otherwise be great circumspection and delay. At 
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the same time, it is certain that China has paid an enormous 
price for this advantage: she has paid no less than her 
autonomy and her independence.” + 

The well-known concessions granted to Great Britain and its 
nationals are as follows: 

The Anhwei Concession — granted in 1899 ; agreement made 
in 1902 ; the London and China Syndicate was formed in 1904. 

The Kiangpeiting Concession— coal deposit ; the contract 
was obtained by Archibald Little in 1898. 

The Eastern Pioneer Concession —the famous Pritchard 
Morgan Concession in the province of Szechwan. 

The Yunnan Syndicate Concession —in 1898, a British com- 
_ pany, whose capital was half British and half French, was 
formed to prospect for and work some of the Yiinnan mineral 
deposits. 

The Peking Syndicate Concession — Commandatore Angelo 
Luzatti, who arrived in Peking in 1896, and took up his 
quarters in the Italian Legation, raised a capital of £20,co0 in 
London and registered under English law as the Peking Syndi- 
cate, Limited. He obtained a contract on May 21, 1898, for 
sixty years to open and work coal and iron mines in five 
districts and to work petroleum when found. The concession 
was “‘for mining purposes, ironworks, and transporting mine 
products of all kinds in the province of Shansi,’”’ with right to 
extend over that part of the contiguous province of Honan 
situated north of the Yellow River. | 


LOANS 


The making of loans to China, like railway contracts, is 
of politico-commercial. character. ‘These fall under two 


1C, Denby, ‘* Chinese Railway and Mining Concessions,” Quarterly Journal 
of Economics, 1899. 
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categories : (a) agreement for a railway loan: and (0) agree- 
ment for a public loan. In the first, the loan is advanced 
by the creditor in consideration of the grant to construct a 
line : and in the second, the loan is advanced for prosecution 
of reforms which the Chinese government contemplates in- 
stituting.’? Some have attempted to distinguish between 
“political”. and ‘‘economic”’ loans, but, historically, they are 
inseparable: from the financing of the Hu-Kwang Railway to 
the formation of the Consortium it forms one continuous 
story, which presents, as some writers describe it, the pro- 
gressive evolution of international finance in China. “‘In- 
ternational financial competition in China, with its struggle 
for spheres of interest and national control, has, during 
later years, gradually given way to international cooperation 
and international control.’ ? 


PERIOD OF INTERNATIONAL FINANCIAL COMPETITION 


--In the winter of 1897, negotiations were on foot for a loan 
guaranteed by the British government, which would enable 
China to liquidate the Japanese War indemnity. China 
offended Britain by refusing the latter’s offer, for which China 
had to pay the penalty. The result was more concessions to 
Britain.* The loan was finally arranged under Anglo-German 
auspices. The different loans contracted in this connection 
amounted to £54,455,000, and were divided into one Franco-. 
Russian government loan of 1895, and two joint Anglo-German 
government loans of 1896 and 1808, each being 416,000,000. 
The maritime customs served as security. 

The first railway agreement was that made by the Chinese 

1Tyau, ‘‘ Legal Obligations,” p. 165. 


_? Overlach, ‘‘ Financial Control in China,” p, 220, 
3 See Sargent, “‘ Anglo-Chinese Diplomacy,”’ p. 245, 
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government in 1898 with the British and Chinese Corporation 
(formed by the Hongkong and Shanghai Banking Corporation 
and the firm of Jardine, Matheson & Co.) for a loan of 
41,600,000 to the imperial railways of North China. “The 
control stipulations of most of the railroad agreements were 
exceedingly severe.” * The lenders, besides securing a first 
mortgage on the railways, were entitled to a share in the 
profits and the management of the lines. This form of 
“control’’ was naturally a great blow to Chinese pride and it 
therefore found considerable opposition from many quarters. 
. Between the intervals there was the heavy Boxer Indemnity, 
amounting to 467,500,000, and the natural outcome was 
the increased financial control in various directions. As an 
illustration, the Chinese Maritime Customs, through the 
Chino-Japanese War indemnity loans and the Boxer In- 
demnity loans, fell under foreign control. 


THE CONSORTIUM 


The history of the Consortium uates from 1909 when the 
late viceroy, Chang Chi-tung, entered into a contract with 
the bankers of England, France, Germany, and the United 
States to construct the Hankow-Canton and Hankow-Chengtu 
railways, or, as they arecalled collectively, the Hu-Kwang 
Railways. In the winter 1908-1909 the governments and 
financiers of England, France, and Germany had discussed 
and concluded a formal agreement with regard to a loan to 
China to construct the proposed lines.: But they lost sight of 
the fact that America had certain rights and vested interests 
in the railway construction in the province of Szechwan. The 
American government made it quite clear to China that the 
business could not go further until the United States had been 


1 Overlacn, ‘‘ Financial Control in China,” p. 222. 
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admitted to rights of equal participation. This claim was at 
once admitted by China and eventually agreed to by the 
tripartite financiers and their respective governments. The 
final agreement was signed with China by the representatives 
of the four nations’ syndicate on May 20, 1911. The proposed 
loan was to be 46,000,000. 

Just before the Revolution of r91z, a loan of £10,000,000, 
for currency reform was entered into on April 15, I9QII, 
with the same “four-power” syndicate. The loan was to be 
secured on certain revenues appertaining to the three Man- 
churian provinces, and on a recently imposed surtax upon salt. 

The Chinese had reluctantly agreed to various control pro- 
visions in railway loan agreements, but they feared that to 
admit the principle of supervision over administrative ex- 
penditures would be to pave the way for foreign control over 
China’s general finances. An arrangement was finally made, 
however, whereby China submitted to the groups her program 
of currency reform for their acceptance and agreed to expend 
the loan funds only in accordance therewith, to publish 
quarterly reports of disbursements made, and to engage a 
foreign expert to assist the Bureau of Currency Reform. 

During the Revolution the foreign governments could not 
sanction any financial assistance to either side and thus the 
banking groups had to maintain a strict neutrality. The 
Revolutionary government, however, had loans from Japan. 

When the Chinese situation cleared up, the Chinese govern- 
ment was consolidated under the leadership of Yuan Shih-kai 
with the active support of Sun Yat-sen and the south. Im- 
mediately, therefore, the proposition was made to the quadruple 
syndicate, that the embargo on foreign loans be raised and 
permission given to advance funds to the new government. 
To this the syndicate agreed and on February 28, 1912, the 
Hongkong and Shanghai Banking Corporation, acting on 
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behalf of the quartette made an advance of Tls. 2,000,000 
to the Chinese government at Nanking. 

But larger loans were required. This is the beginning of the 
Consortium in China, On February 27, the representatives of 
the syndicate, at the invitation of Mr. Tang Shao-yi, represent- 
ing the Republican government, discussed with him the 
question of a general reorganization loan. He suggested the 
figure of £60,000,000, which he wished the banks to loan in 
five annual installments of 4 12,000,000 each, 

While negotiations for further advances were proceeding, 
Premier Tang Shao-yi was considering an independent loan 
from a nominally Belgian syndicate, which was really a 
Russian syndicate, The groups protested and the four-power 
syndicate immediately suspended further payments, and re- 
fused to comply with their side of the agreement unless the 
so-called ‘ Belgian” loan was canceled, In their protest 
against this loan and their demand for its cancellation, the 
bankers had the active support of their respective governments 
under the leadership of Great Britain. 

“The London Foreign Office had put itself on record as 
opposed to any loan coming from sources other than the 
quadruple syndicate. To enforce the broadest possible inter- 
nationalization of Chinese loans, the syndicate decided at this 
time to strengthen its position by inviting the codperation of 
Russian and Japanese financiers. By this step it was hoped 
to secure the absolute unanimity among the six powers pos- 
sessing the most substantial interests in China, Japan at once 
accepted the invitation and designated the Yokohama Specie 
Bank as the official institution through which her share of the 
loans would be negotiated. Russia, after a long hesitation, also 
signified her willingness to enter the combination; Russian 
interests were to be represented by the Russo-Asiatic Bank in 
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coéperation with the same syndicate as had undertaken the 
‘Belgian’ loan.” ’ 

This is the completion of the six-power group, known as the 
Consortium. The Belgian loan had meantime been canceled 
upon the representations of the foreign ministers, and the 
negotiations between the bankers and Mr. Tang Shao-yi were 
resumed on May 3. 

The question of control arose immediately. From various 
considerations the Consortium, or syndicate, deemed it possible 
to. proceed with advances and to undertake the Reorganization 
Loan only on certain conditions. The group representatives in 
Peking were informed that it would be impossible for China to 
accept a loan on such terms, The difficulty was the question 
of “control.” The Chinese nation and government were 
unanimous in their opposition to these terms. 

The protraction of the loan negotiations had the result that 
several .provinces, being in desperate financial straits, 
negotiated independent loans with certain foreign commercial. 
houses. And, finally, the Chinese Minister of Finance decided 
to negotiate with the representatives of an independent 
British syndicate, which appeared at that time on the Chinese 
financial market, for a larger loan of 410,000,000. On July 
12, 1912, a preliminary agreement, and on August 30, the final 
contract, for what became known as the Crisp Loan was 
signed in London. Among the provisions, it contains this. 
preference clause: 

Art. 14. The Chinese government engages not to issue nor 
to authorize the issue of any external loan until the whole 
of this loan has been issued to the public,” > a poeent 
the Chinese government should desire to obtain further 
foreign capital before this loan is realized, and the terms 
offered by the financial group are as favorable as those offered 


1 See Overlach, ‘ Financial Control in China,” pp. 244-246, 
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by others, preference shall be given to the financial group.” 

The British Foreign Office refused to support Mr. Crisp in 
his proposed loan, 

After the refusal of the international syndicate to make the 
advances requested, the Chinese government decided to avail 
itself of at least half of the sum offered by Mr. Crisp and 
45,000,000 was issued in London shortly afterwards. But 
the Chinese Minister of Finance made it at the same time 
understood “that China desired to deal with the six-power 
group as the only combination capable of furnishing within 
the next few years the enormous sums which China would 
need to reorganize her administration and finance, the 
industrial development upon which the Peking government 
wished to embark.” For this reason, the Chinese government 
finally induced Mr. Crisp to agree to the cancellation of the said 
article, as demanded by the group, and of the flotation of the 
second half of his loan in return for £150,000 compensation. 

The international loan negotiations were continued and an 
early signature of the Reorganization Loan Agreement was 
expected on all sides, when, early in I913, new obstacles 
arose, which again threatened te wreck the negotiations. The 
source of the difficulty was this tirne certain foreign powers 
who, actuated by selfish motives and ina highly discreditable 
manner, began to scramble about the appointment of foreign 
advisers. It had been understood that China intended to 
norninate a Dane to the position of chief inspector of the Salt 
Administration andthat a German would be nominated 
director by the National Loans Department. The only 
appointment about which there was any uncertainty was that 
of the adviser to the Accounts and Audit Department. But 
when the list of names was submitted to the foreign legations, 
the French and Russian legations formally objected to a 
scheme which included advisers of neutral nationality as well 
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asa German. A suggestion then was made that two advisers 
of Russian and French nationality respectively be appointed 
for the Audit Bureau, the American and Japanese ministers 
disclaiming any ambitions for advisership. 

The decision to make nationality the chief qualification for 
the advisership was open to many objections from the Chinese 
point of view, particular exception being taken to the appoint- 
ment of a Russian at a time when diplomatic relations were 
so seriously strained by the Mongolian situation. Matters 
were therefore again brought to a complete deadlock. It was 
during this deadlock that President Wilson, in reply to a 
communication from the American group, announced that the 
administration had refused the request of the group to sanction 
American participation in the loan. Eventually, the negotia- 
tion, with what had then become the quintuple syndicate, 
was resumed. The Reorganization Loan Agreement was 
finally signed at Peking on April 26, 1913, between the govern- 
ment of the Republic of China of the one side, and the 
Hongkong and Shanghai Banking Corporation, the Deutsch- 
Asiatic Bank, the Banque de 1’Indo-Chine, the Russo-Asiatic 
Bank, and the Yokohama Specie Bank of the other side. The 
amount was £25,000,000 sterling at five per cent per annum. 

International control is established through the following 
provisions : 

“Art. 5. The Chinese government engages to take immediate 
steps for the reorganization of collection of the salt revenues 
of China assigned as security for this loan, in the manner 
which has been determined upon by the Ministry of Finance 
and which is as follows: The Chinese government will 
establish a central salt administration at Peking, under the 
control of the Minister of Finance. This central salt 
administration will comprise a chief inspectorate of Salt 
Revenues under a Chinese chief inspector, and a foreign 
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associate chief inspector, who will constitute the chief 
authority for the superintendence of the issue of licenses and 
the compilation of reports and returns of revenues. In each 
salt-producing district there will be a branch office of the chief 
inspectorate, under one Chinese and one foreign district 
inspector, who shall be jointly responsible for the collection 
and deposit of the salt revenues, . . . butif interest and/or 
principal be in default at due date, then after a reasonable 
period of grace the said organization shall forthwith be 
incorporated with the maritime customs and the revenues 
above pledged shall be administered for the account and in the 
interest of the bondholders.” 

The terms thus agreed upon were substantially those 
demanded by the banks at the beginning of the negotiations. 
The conclusion of the loan was followed by widespread 
political agitation. The government had a hard stand in 
defending its attitude and action. The Minister of Finance 
and the President drew the attention of the country to the fact 
that foreign nations had pressed for payment of outstanding 
loan charges. The following dispatch from the President was 
sent to the Senate on May 7, 1913: 

“Further delay of payment would evoke forcible interference 
in the administration of our national taxes which served as 
securities for the various loans. Then foreign supervision of 
our finance would actually begin and the Republic would be 
in danger of bankruptcy. . . . The loan was an absolute 
necessity.” 

In a telegram from Tutuh Po, according to the Minister of 
Finance, it was stated: ‘There will be foreign supervision if 
you borrow, but there will also be foreign supervision if you 
do not borrow. Therefore it would be more advisable to 
undergo temporary suffering, so that there may be a resurrec- 
tion from that death.” ? 


1«‘China Year Book,” 1914, p. 386. 
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This, then, is a short sketch of the history of international 
finance in China with the present amount of financial control. 

The general view among the Chinese is that foreign loans 
for exclusively economic purposes should be welcomed. ‘The 
slow progress made in industry and commerce in the past has 
been due to lack of capital, while the country possesses land 
and labor in abundance. Nowhere in the world can a more 
advantageous outlet for the wealth of America, England, and 
France be found than in the Chinese Republic, for it is not 
abstract or monetary capital of which China stands in need, 
but concrete capital, as expressed in terms of machinery, 
plant, and such like, of which she isin want. Foreigners need 
not fear lack of room or opportunity for their activities in 
China, if they will only interest themselves in these nonpolitical 
but highly profitable matters. But it seems clear that the 
policy of the treaty powers as that expressed through the 
Consortium can never be expected to play this much-needed 
role in helping the economic development of China. The 
Consortium is doomed to failure mainly because it has elected 
to become the vehicle of foreign diplomacy in China and be 
its instrument. The distinction between “political” and 
“economic” loans is as futile as that between spheres of 
influence and spheres of interest. Foreign loans in China are 
usually negotiated by banks and other financial institutions 
with the consent and support of their governments, and 
subject to their control. Political expediency influences 
and dominates considerations for remuneration, and 
often compels bankers or financiers to accept or reject 
terms in accordance not with market conditions, but with 
political instructions issued by their governments. It follows 
that with every change in governmental policy, there is a 
change in the terms of loan contracts. 

In complicity with their governments, capitalists have 
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sought to advance their interests as bankers, not by conserving 
the interests of their clientéle through moderation which 
would permit industry to thrive, but by imposing upon their 
own businesses, in what might, under conditions of freedom, 
become the most attractive loan market in the world, the 
crushing restraints of monopoly and fear. Mineral deposits 
scarcely, if at all, surpassed ; cargoes awaiting the railways ; 
and travelers eager to pay—all this must halt, because that 
nation could accept capital so greatly needed only on the 
terms of monopoly and at the risk of losing its independence 
as a nation. Yet the failure of China to make free use of 
foreign capital is often attributed to the obstinate con- 
servatism of the Oriental mind. 

This policy of exclusive preference to certain financial 
groups has been defended for the following reasons : 

I. The official banks were houses of high character, great 
prestige, and established business connection, able to place the 
bonds to advantage, and sure to treat the Chinese with an 
enlightened liberality and moderation, not to be expected of 
the “‘adventurous and sometimes extortionate free lances of 
high finance” whom the several governments excluded. 

2. Foreign control of Chinese financial administration was 
necessary in order to safeguard the interests of investors or 
‘even to induce capitalists to buy the Chinese bonds. 

3. Promiscuous borrowing and use of funds borrowed by 
the Chinese might result in default, perhaps seizure of Chinese 
territory by toreign lenders. 

4. Mr. Taft and Secretary Knox desired participation by 
American bankers and the American government in order that 
their economic interest might give America a voice in inter- 
national councils as to China’s fortunes, so that they could 
restrain other powers not so well disposed towards China, thus 
sparing the hare by hunting with the hounds, 
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If these are the purposes of the international Consortium, it 
has lamentably failed of its object. 

The attempt at monopoly was never thoroughly effective ; 
indeed, the official groups so conducted their deliberations 
that Chinese officials were almost compelled to look elsewhere 
for money. When China’s very life as a nation was imperiled 
by the need of financial relief, the international syndicate 
added to the peril by repeated delay and by demands repug- 
nant to China’s national pride. The syndicate then wrangled 
over the distribution of jobs in the supervisory system. 
Germany objected to a ‘‘slate’? which assigned a British 
adviser to the Salt Administration, a German to the loan 
department. France objected at one time to the appointment 
of a Dane, because no Danish money was involved: she 
objected to a German for the opposite reason, because German 
capital was invested. The Consortium also urged claims 
clearly extortionate, or evidently hostile to China. ‘The rival 
lenders, whom the official groups wished to exclude, were of 
two classes — not only ‘‘ the adventurous and extortionate free 
lances of high finance,’ but also banking houses not inferior 
to the official banks in character and repute. Reputable 
underwriters and careful investors were precisely those most 
likely to be restrained by the evil advertisement of govern- 
ment condemnation. Opportunities for borrowing on reason- 
able terms from reputable outside groups were thus shut off in 
the interest of official groups who themselves for months failed 
to give relief. 

The restrictive system as a means of maintaining China’s 
solvency and territorial integrity is not only condemned by 
the preponderance of competent opinion, Chinese and foreign, 
but the understanding between the syndicate and the bankers 
was of such a character that it might almost have seemed 
calculated to bring about the subjection of China to foreigners 
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by force of arms. For the collection of the debt the creditors 
relied upon an ultimate resort to armed force. An armed 
movement against China might have followed even a tempo- 
rary default, whenever such a movement seemed opportune. 
In conclusion, the national and international complex of 
monopoly in loans to China has added to the costliness of 
railway construction and added to the expensiveness of loans 
for administrative use: it has driven from the market lenders 
in good standing and brought about borrowing from other 
lenders on usurious terms. It has created conditions dan- 
gerous to China’s political integrity. 


EVIL CONSEQUENCES OF THESE SPHERES 


These spheres of interest have very far-reaching con- 
sequences, especially as an endless hindrance to the economic 
development of China. A real appreciation of this is neces- 
sary before we view these spheres from the standpoint of 
international law. 

For this purpose, it is best to study some concrete instances; 
for example, the case of Siems-Carey concessions. 

By a contract signed May 17, 1916, the Siems-Carey 
Company, an American syndicate, obtained the right to 
“locate, build, and work” steam roads in China to an aggre- 
gate of fifteen hundred miles. This isa project to construct 
a railway from Fengchen, the end of the Chinese line, west to 
Kweihwating and still farther west to Paotowchen, thence 
across the Mongolian plains to Lanchowfu, the capital city of 
far Kansu. This is in the virgin heart of China, far from 
treaty ports and spheres of influence. It seemed that a good 
piece of work was about to be inaugurated ‘That piece of 
work, it was estimated, would cost between five or six million 
pounds sterling and take some seven years in the building. 
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After the signing of the contract, the syndicate was authorized 
by the Chinese government to issue five per cent bonds, to be 
redeemed in fifty years, to cover the expenses involved. All 
this was open and aboveboard. It had nothing in common 
with the foreign forced concessions so familiar in China. It 
was a purely nonpolitical business transaction. No work 
planned was more clearly a work of development without a 
particle of politics about it. 

The Japanese press was unanimous in its condemnation. A 
railway in China, particularly in Mongolia, was abhorrent to 
these papers, that had been lauding the idea that American 
capital might help to develop the resources of the poverty- 
stricken Chinese Republic. Russia was equally upset. Rail- 
ways in China were desirable. All admitted that Russia 
and Japan had railways in Chinese territory. But America 
was a very different matter indeed. The good of China and 
the Chinese apparently did not matter in the least. The good 
of Russia and Japan was in the balance. How could they 
benefit? So they dropped down on the Siems-Carey projects 
without delay. The American International Corporation 
pointed out that its railway construction scheme had no 
political flavor. The work was to be carried on under the 
supervision of the Chinese Minister of Communications and a 
Chinese director general was to be placed in charge, while the 
engineers, accountants, and skilled mechanics would more 
than likely be Americans, the Chinese were to approve of 
such selections. 

The protests lodged by Japan and Russia were immediately 
followed by protests from England and France, so it was said, 
with reference to some of the other proposed lines that the 
Chinese government wanted the American syndicate to con- 
struct farther south, 

The general view on the matter is found in the Tokyo 
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Asahi in a leader on the subject. Mr. Coleman thinks that 
“ Russia, England, and France are evidently, in some degree, 
of the same opinion as Japan.” The same leader concludes 
thus: 

“The American scheme was a reckless one, indeed. ‘The 
rumor of revising the clause as to the line in Hainan Island 
into a big line from Chuchow to Chinchow presages a fresh 
protest from France (considered French sphere of influence), 
as it will conflict with the acquired rights of France there. It 
is a more serious breach of French rights than the former 
scheme in Kansu. England will also protest, because she has 
protested before regarding a line from Hangchow to Nanning 
in Kwangtung. All these things result from the lack of 
sincerity on the part of the Chinese government. It is very 
likely that revision after revision will be made in the American 
loan contract. Although it isa good thing to build railways 
in China in order to help develop the civilization of that 
country, yet the Chinese government should be a little more 
careful in making railway contracts, always taking thought as 
to the already acquired rights of the foreign powers before 
entering any new contract.” 

It is more than doubtful that the Siems-Carey Company 
will ever construct a railway line across Mongolia to far 
Kansu. There is hardly any need to point out the various 
problems and complicated situations of a like kind which arise 
every week in Peking. There are projects and counier- 
projects, negotiations and revisions, but nothing comes to 
pass. It is hardly possible to expect any rapid progress and 
development in such a country. We shall conclude this topic 
by quoting a part of a Chinese editorial written at the time 
when the project seemed to promise realization, and this 
broadly illustrates the feeling of the Chinese people in this 
matter; 
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“The contract for the construction of lines in Shansi, Kansu, 
Honan, Chekiang, and Kwangtung is a straight-out business 
proposition. There are no political strings attached to it ; the 
Chinese government wants the lines built and is satisfied with 
the terms upon which the American interests concerned are 
prepared to build them. Nearly every railway concession 
granted hitherto in China has been mixed up to some extent 
in politics. 

“In spite of the fact that every nation of importance has 
subscribed to the principle of equal opportunity in China, in 
the sphere of railway construction agreements have been made 
recognizing certain regions as the close preserves of certain 
nations. This is a direct negation of the principle of equal 
opportunity, and also vitiates the guarantee to preserve 
China’s independence, which many of the nations concerned 
have given. 

‘A country is not independent in the real sense of the word, 
if it cannot formulate a national railway policy without 
obtaining permission from alien governments. In the past, 
lines which the Chinese government decided were necessary, 
for commercial or strategic reasons, have been vetoed by 
nations that had guaranteed to preserve China’s independence. 
It is the knowledge that the contract with the American 
International Corporation in no way jeopardizes any of China’s 
rights that accounts for the satisfaction with which the news 
of the signing of the contract has been received by the Chinese. 
That satisfaction has long ago withered away.” | 

From the foregoing instance we can easily see the numerous 
evils which result from these spheres of interest. From the 
economic standpoint there are at least three. 

In the first place, these spheres are a great hindrance to 
China’s economic development, of which the Siems-Carey 
concessions are an ample illustration, 
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Secondly, the powers claimed too vast areas as_ their 
exclusive spheres. These areas are usually quite beyond the 
power and resources of these powers to develop adequately. 
The result has been that if Russia, for example, could not 
finance the construction of the Peking-Newchwang line, the line 
would not be constructed, no matter how anxious the Chinese 
government might desire the project and how willing the other 
powers might be to finance the Chinese government in the 
undertaking. It is usually not so much a question of whether 
the powers can profitably make use of a concession, as what 
they can lay claim upon, irrespective of their capacity to 
finance and the like. ‘The interests of the territorial state and 
people are not considered at all; the only proposition for each of 
the powers that claim the spheres is that either the country is 
to be developed by that power and for its benefit, or else there 
is to be no development at all. 

Thirdly, in mining, railway operations, and loans the amount 
of profit demanded seems to be unreasonable. It often 
encourages speculation rather than honest and calculating 
business spirit ; it tends to encourage big concession hunters 
with the backing of their diplomatic agents. They often 
throw themselves on political gamblers ; the reckless spending 
of money before the signing of contract has to be made good 
somehow. Further, construction is unusually costly. .It isa 
common knowledge that the average cost of railways built in 
China per mile by foreigners is about double the cost of those 
built by the Chinese themselves, without foreign interference. 

Hsu thus sums up his observation: ‘‘ Before the demarca- 
tion of their respective spheres of interest, each govern- 
ment of the powers concerned protested against the others’ 
activities in certain parts of the country and endeavored 
to place obstacles in the way of any enterprise of its 
opponents. When the question of their respective spheres 
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of special activities in different fields had been settled, 
official banking groups were designated by the different govern- 
ments to exploit the country. Each group had practically a 
monopoly to undertake railway construction. Every one of 
them had its hands too full of concessions which were, there- 
fore, unduly delayed in fulfillment. The unscrupulous conces- 
sionaires took advantage of a weakened government to secure 
more than their due. Naturally an awakened people will 
object to the sacrifice of public interests under the pretense of 
development ; hence the stubborn hostility to foreign conces- 
sions, and hence the delay in almost every case by months and 
even by years of the conclusion of loan agreements. 

“Working hand in hand with these political groups were the 
so-called syndicates, speculators, groups of men and of interests 
primarily not associated with railway construction, coming 
into the country to exploit ‘flowery Chun Hwa,’ by raising 
to an absurd figure the capital cost of the railway built. 
According to Mr. G. B. Rea’s analysis of the railway situation 
in China, the average cost of railways built under foreign loan 
agreements is $45,000 gold per mile, while a serviceable 
railway can be constructed and equipped for $20,000 to $30,000 
gold per mile when built without foreign interference. 

“Furthermore, the government had no effective control 
over these syndicates. The result was that the syndicates 

rere permitted to float loans without first submitting to the 
government definite surveys and construction tenders, which 
would have afforded a check on capital expenditures and 
would have made the concessionnaires and not the government 
liable for any expenditure not expressly specified in the final 
agreement. All the above hindrances were chiefly caused by 
the international jealousies of the great commercial powers 
and the shortsightedness ofthe foreign financiers.”’ ! 


_ 1 Hsu, “ Railway Problems in China,” p. 78, 
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~ Other evils may be briefly indicated. This concession 
hunting on the basis of spheres of interest gives rise to con- 
stant disputes among the powers. Even in those joint inter- 
national enterprises, as we have noted in connection with loan 
negotiations, frictions are frequent. This is not conducive to 
international good will and may lead to serious consequences. 
Finally, the existence of these spheres stands as a constant 
reminder of the injuries and wrongs done to China. Professor 
Sargeant describes it thus : 

“All concessions from 1885 onwards were, from a Chinese 
point of view, extorted by force without compensation. They 
were either without excuse, or the penalties of acts of violence 
on the part of Chinese subjects, the missionary being the 
favorite pretext. But the penalty was often out of all pro- 
portion to the crime, and China had good reason for regarding 
the policy of European powers as an open attack on the 
independence of the Empire. Even the British demands 
involved a great deal of moral pressure and were in part the 
indirect result of the aggressive action of other nations.” * 


SPHERES OF INTEREST IN FHE LIGHT OF 


INTERNATIONAL LAW 


The natural question now arises: What does the law.say ? 
Tt has to be confessed that on this matter the authorities 
of international law are singularly silent ; apparently most of 
them consider that the proper subject matter of the Law of 
Nations is international politics and that such questions as 
international finance and economic rivalries and hostilities 
among nations are not within the legitimate province of their 
study. This, we venture to think, isa mistaken view of the 


1A, J. Sargeant, «« Anglo-Chinese Diplomacy,” p. 236. 
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task of modern international law. It seems abundantly clear 
that the economic aspect of international relations is assum- 
ing growing importance, and that “ political institutions, 
whether national or international, are becoming critically 
subject to economic stresses and strains.”! It is the economic 
considerations in many cases that have been and are shaping 
the policies of great nations; political factors and territorial 
problems are no longer the only determinants in the problems 
of peace and war. It is no exaggeration to say that many of 
the important international undertakings and diplomatic 
activities of our day are mostly politico-commercial in nature. 

Just as through the great development of commerce and 
industry in modern times the commercial or mercantile law, 
the law of contract, etce., have grown in importance, com- 
pleteness, and dignity approximating other branches of 
municipal law, so one might have expected a similar growth in 
international law. It does seem curious, therefore, to find . 
that few writers on international law have ever raised a 
discussion on any economic side of international relations. 
This state of things reminds one of the absurdity of some of 
those early tribal legal institutions. These governments 
possessed what we should call a rough and ready criminal 
code; the tribal chief took no cognizance of commercial 
disputes, tortuous dealings, thefts, blackmailings, etc., unless 
such acts had led to the shedding of blood. It was in the age 
in which law encouraged people’s taking justice into their own 
hands and all disputes led to criminal acts. This analogy 
may be exaggerated, but it does illustrate in part at least the 
position of international law to-day. 

Every student of international politics knows what a 
powerful weapon is that of economics. Some nations are 
quite capable of enslaving and destroying the independence 


1See J. L. Gavin, «‘ Economic Foundations of Peace,” p. 13. 
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of other nations without the use of arms. Foreign powers 
have by means of these spheres of interest dominated and 
tightly gripped China’s economic life; and the nation’s 
industrial development and financial reorganization are 
at the mercy of these powers. This economic domination 
also holds directly or indirectly China’s political future as 
well as its foreign policy. For example, a single political 
loan can become the determining factor of the rise or 
fall of a government; it is a well-known fact that it is 
the neutrality proclamation of the foreign banking groups 
that ‘sealed the doom of the Manchu government in 
to1r.”* Unfortunately, it is often assumed that economics, 
in foreign affairs, concern merely ‘‘international financiers” 
and stockbrokers’ profits. Whereas economics are more 
often concerned with the means by which mankind sup- 
ports itself, by which a government preserves peace and 
order and hence its own life, and by which a country 
maintains the actual physical existence of much of its 
population. ‘It is concerned with a very elementary 
right — the most elementary of all — the right of life.’’ * 

From the foregoing discussion, we feel it is justifiable to 
think that in a modern state economic freedom and in- 
dependence forms part and parcel of the sovereignty of an 
independent state, and is among the fundamental rights of 
international law. A state is just as much entitled to protect 
its economic independence and preserve its economic life, as 
it is to preserve its political independence and _ territorial 
integrity. No state can be said to be independent, though it 
possesses all the appearances of being such, if it is not free to 
manage its own finance, to develop freely its industries and 


1 Overlach, ‘‘ Financial Control] in China,’’ p. 237. 
2 Norman Angell, ‘‘ The Economic Functions of the League,” p. 3, 
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natural resources, and to lead an independent and untram- 
meled economic life. If territorial integrity corresponds to the 
wholeness of the body, political independence to its spirit or 
soul, then economic freedom corresponds to nothing less than 
the blood that circulates within that body and keeps the body 
and soul intact. This right of economie freedom is then a 
corollary of the right of self-preservation. ‘‘ The right of self- 
preservation is the first law of nations as it is of individuals.”’ * 
Phillimore classifies the fundamental rights of a state into 
those of independence and those of equality ; and he places 
the right of self-preservation, the right to territorial inviola- 
bility and free use and enjoyment of property — such as ‘‘right 
to a free development of national resources” — amiong rights 
of independence. 

The only important case connected with international 
finance known to international law is the Venezuelan case of 
1902. The story of a combined blockade by Great Britain, 
Germany, and Italy for the recovering of contract debts is too 
familiar to recall here. The chief features of the case are 
contract debts, armed intervention, and obligatory arbitration. 
The case is of interest because it serves to bring out the 
potential and ultimate nature of most forms of international 
finance. One of two things often happens. On the one hand, 
there is ‘‘the temptation,” in the words of Professor A. Pearce 
Higgins, “to a powerful state with territorial ambitions and 
an increasing population to seize upon the occasion of a 
dispute between one of its nationals and the government of a 
state with a smalt population but large wealth, as a means of 
obtaining an outlet for its surplus population.” ? And on the 
other hand, there is the genuine desire on the part of creditor 
nations to provide means against nonpayment or insolvency, 


1 Phillimore, «Commentaries upon International Law,” vol. 1, p. 312. 
2A. P. Higgins, «« Hague Conferences,” p. 193. 
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which calls forth the idea of “control” in its varied forms, 

In China, we witness that through these leased territories 
and spheres of interest and controls, contract debts seem to go 
hand in hand with a sort of armed intervention. 

In view of the fact that at the 1907 Hague Conference 
“divergent views had been expressed by leading publicists, 
and international practice was equally divergent,” we can do 
no more than suggest a few propositions in this connection. 

The first proposition is simply this: just as no alien can 
expect more protection than what the territorial state gives to 
its own citizens, so no alien capital invested in a country may 
expect any greater degree of security than the native capital. 
In other words, the rules of international law seem clearly to 
indicate that when a man invests his capital abroad in a 
certain country, he must be prepared to subject it to the same 
risks and disabilities as do the natives of that country in 
similar undertakings. Nations do not voluntarily confer on 
aliens those rights and privileges which they have not con- 
ferred upon their own nationals ; similarly no nation can be 
expected to confer on aliens greater economic privileges than 
what it has conferred upon its own citizens. Conversely, it is 
not strictly lawful for a nation, on behalf of its nationals, to 
extract and demand from another nation, by force or pressure, 
any extra and additional privilege which the latter has not 
granted to its own rationals ; nor is it legally justifiable for a 
nation, without just cause, to intervene and interfere on 
behalf of its nationals in all phases of an international 
economic transaction or loan negotiation. 

The second proposition is this: the provisions for control 
and supervision should be the exception rather than the rule 
in international finance. ~It is inconceivable that a civilized 
community could permit the coming into existence of a 
practice that should a man desire to borrow money for a bona 
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fide enterprise, he would be compelled to accept the inter- 
ference and supervision by the lender, or that should a man 
be indebted to another man, the former would be obliged to 
invite the control of his income by the creditor. 

We are not unmindful of the difficulties that beset inter- 
national finance. We are, however, encouraged to think that 
the tendency to-day is to mobilize the world’s capital for the 
world’s development and progress, and that finance is about 
to discard its national character, its parochial interests and 
gain. It will indeed be a real internationalization of capital, 
and the passing away of the capitalist nations. But the evils 
of capitalism in social history have been social discontent, 
political unrest, and class wars ; no one can be too sanguine 
and he is a bold man who believes that they will not be 
repeated in the history of international relations. 

It is only reasonable to suppose that the draftsmen of 
Clause 7 of Article 22 of the Covenant of the League of 
Nations had in mind the third of President Wilson’s ‘“ Fourteen 
Points,’ which reads ; “‘ The removal, so far as possible, of all 
economic barriers and the establishment of an equality of 
trade conditions among all nations consenting to the peace 
and associating themselves for its maintenance.” In _ his 
Liberty Loan speech (New York, September 27, 1918), Presi- 
dent Wilson concluded with the same note in the following 
words : 

“Special alliances and economic rivalries and_ hostilities 
have been the prolific source in the modern world of the plans 
and passions that produce war. It would be an insincere as 
well as an unsure peace that did not exclude them in definite 
and binding terms.” 


CHAPTER VI 


OPEN DOOR, TERRITORIAL INTEGRITY, AND 
ADMINISTRATIVE ENTITY 


Of this triple guarantee the treaty powers assured China, 
the principle of “Open Door’ has been the most im- 
portant. Few jurists have attempted a definition or even 
made any particular mention of it, though it will doubtless 
continue to occupy a place in world politics, inasmuch as the 
covenant of the League of Nations provides, in connection 
with African territories, that the mandatory is to ‘secure 
equal opportunities for the trade and commerce of other 
members of the League.”’ It is not difficult to see that the 
principle of ‘‘Open Door”’ is opposed, in spirit if not in letter, 
to the policy of ‘“‘spheres of interest’’ or the like. Indeed, 
as we have shown in its historical contents, the “Open 
Door” policy was sought as a temporary measure to check 
the struggle for exclusive privileges and concessions ; there- 
fore, in spite of its plausible title, it is essentially a negative 
principle. The three points enumerated by Secretary Hay 
are, first, noninterference with any treaty port or vested 


interests; second, nonalteration of the application of Chinese 
treaty tariff and the collection of it by Chinese authorities ; 
third, nondiscrimination in harbor and railroad dues. Asa 
doctrine, it is easy to expound but difficult to put into 
practice Great Britain declared it as far back as the middle 
of the last century, and America reaffirmed it in 1899 ; but the 
history of the international relations of China has clearly 
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shown what a hopeless task it is to see to its being strictly 
observed. 

The three points mentioned above may be taken as the nar- 
rower interpretation of the “Open Door” policy; and it can 
be easily shown that the promise is necessarily of a conditional 
and temporary character and that its effect is comparatively 
unimportant. It is to be carefully noted that the ‘Open 
Door” policy was not directed against leased territories or 
spheres of interest, for the United States acquiesced in the 
British government’s declaration that Great Britain accepted 
these three points of nondiscrimination in “the leased ter- 
ritory of Weihaiwei and all territories in China which may- 
hereafter be acquired by Great Britain by lease or otherwise, 
and all spheres of interest now held or that may be hereafter 
held by her in China.” In other words, the ‘Open Door ” 
policy is purely of economic character. The United States 
only wanted the powers to declare and to guarantee to her, in 
specific terms, within these leases and spheres, a purely 
economic “‘Open Door” policy. It has even been thought 
problematical as to the validity of the American claim on the 
“Open Door’’ in China when leased territories and spheres of 
interest no longer exist, either by abandonment or through 
annexation. This, however, is based on the narrower inter- 
pretation of the principle of ‘‘Open Door.” 

In practice, however, a wider interpretation is generally 
entertained. Dr. Paul S. Reinsch defines it as follows, in the 
form of an international agreement: ‘‘The governments of 

and . . . hereby reaffirm their intention already 
expressed to respect in their actions the independence and the 
territorial integrity of the Chinese Republic as well as the 
principle of equal opportunity throughout China to all nations 
in the matter cf commerce and finance,” 
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“In view of the foregoing reaffirmation of a frequently 
declared policy and principle of action, each of the high: 
contracting parties solemnly engages itself not to give diplo- 
matic support to any claim on the part of any of its nationals 
to.any general, special, or local preference with regard. to 
commerce, industry, or finance in the Chinese Republic or any 
part thereof.” 

‘Each of the high contracting parties therefore engages 
itself not to make use of any existing or future treaties, agree- 
ments, notes, or understandings as a basis for any claim to 
economic preferences or other exclusive privileges in any part 
of China,’?+ 

Such a definition of the principle of ‘‘Open Door,’ if 
accepted, would have made an end of the “Open Door”’ 
policy altogether. Here, then, is a proof of its artificiality. 
We do not for a moment doubt that the principle will yet be 
honored and accepted as the only possible solution in China. 
But the truth remains that the principle is but a diplomatic 
formula, and it being an artificial device cannot be a perma- 
nent principle for the regulation of commercial and economic 
intercourse between nations. No one will be bold enough to 
assert that China has profited by it ; the question is whether 
without it China might not have fared better. Things being 
as they are, China of course has to choose it as the lesser of 
the two evils, and with it receives some assurance of guar- 
antee. But that it is a temporary expédiency must not be 
forgotten. 


, 


There is no true ‘“‘Open Door” unless there is perfect com- 
mercial freedom. Commercial freedom means that every 
nation and its nationals shall buy from and sell to whomsoever 
they please, and that they’shall be free to pick and choose to 


have bona fide commercial transactions with whomsoever they 


1 Asia, Dec., 1921, 
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may think fit. In all economic dealings so conducted each is 
free and none is tied. This is fair competition, because it 
favors the most reasonable dealers and the most amiable 
and sympathetic lenders. This is what we understand by 
‘equal opportunity.” Where there are “ spheres of interest,” 
“concessions,” or “‘leased territories,’ and the like, there can 
be no equality of opportunity. 

As has been alluded to, the principle of ‘‘Open Door””’ is 
essentially one of an economic character, and does not in any 
way prevent territorial aggression or encroachment upon 
China’s internal sovereignty. But there was every sign that 
some of the treaty powers were ready for further encroachment 
during the Boxer rising; and it was found necessary to supple- 
ment the principle of “Open Door” with the principles of 
territorial integrity and administrative entity. It is not quite 
certain as to the precise meaning of these terms, but their 
main purpose is unmistakable ; for it was a kind of counter 
proposal to “partition,” “‘colonization,”’ or ‘‘annexation.”’ In 
the language of Mr. Hay, the policy is “to seek a solution which 
may bring about permanent safety and peace to China, 
preserve China’s territorial and administrative entity, protect 
all the guaranteed friendly powers by treaty and international 
law, and safeguard for the world the principle of equal and 
impartial trade with all parts of the Chinese Empire.’’ 

This has been more or less the Anglo-American policy in 
China since that day. America and Britain played the 
largest part in securing this declaration from the various 
treaty powers. ; 

There are numerous international agreements with regard to 
the policy of “Open Door’’ and of the territorial integrity of 
China, such as the agreement between Great Britain and 


1j. B. More’s article on “Mr, Hay’s Work, in Diplomacy,’ American 
Review of Reviews, Aug., 1905. 
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Germany with regard to their policy in China, October 
16, 1900 ; the agreement between Great Britain and Japan, 
January 30, 1902; the agreement between France and Russia 
respecting the integrity of China, March, 1902 ; the agreement 
between France and Japan respecting the integrity of China, 
June 10, 1907 ; and the agreement between Japan and Russia 
respecting the integrity of China, July 30, 1907. 


THE TRIPLE GUARANTEE FROM THE LEGAL STANDPOINT 


When they are viewed from the legal standpoint, these 
three principles of ‘‘Open Door,” territorial integrity, and 
administrative entity partake of the nature of an international 
guarantee, ‘‘ Treaties of guarantee,” writes Hall, “are agree- 
ments through which powers engage to maintain a given state 
of things.’! The state of things in question comprises 
China’s ‘‘Open Door,” and her territorial and administrative 
status quo. This guarantee has received the acquiescence of 
China. She, however, was not the only party to be benefited 
by it, inasmuch as it was launched partly in the interest of 
some of the guarantors themselves. Therefore there devolves 
upon China as well as upon the guarantors a certain duty to 
do what is in their power in order to secure the guarantced 
objects. 

Some writers have distinguished a ‘“‘joint and _ several 
guarantee” from a ‘*‘collective guarantee.” * In the former, 
“it must be acted upon at the demand of the country 
benefited.”’? In the latter, the obligation is not quite so 
clear, Bluntschli and Lord Derby held quite opposing views. 


1 Hall, «‘ International Law,’ p. 352. 

2See Hall, «International Law,’ pp. 354-356; Oppenheim, ‘ Peace,” 
pp- 601, 602. 

3 Hall, “ International Law,” p. 354. 
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To Lord Derby, “such a guarantee has obviously rather the 
character of a moral sanction to the arrangements which it 
defends than of that of contingent liability to make war. It 
would no doubt give a right to make war, but would not 
necessarily impose the obligation.” * 

This latter opinion is fortunately not generally accepted. 
Oppenheim’s view on collective guarantee seems more reason- 
able. A collective guarantee to him simply means that the 
guarantors should act in a body. He goes on to say: “ But 
if one of the guarantors themselves violates the object of his 

wn guarantee, the body of the guarantors remains, and it is 
certainly their duty to act against such faithless coguarantor. 
If, however, the majority, and therefore the body of the 
guarantors, were to violate the very object of their guarantee, 
the duty to act against them would not accrue to the 


minority.” ? 


This has no doubt been held as the general and 
accepted view, though a more stringent view of the law might 
also be entertained.. So long as there is no condition for 
nullity stipulated in the engagement, the duty, even of the 
minority, to protest, and endeavor to uphold the object 
guaranteed, remains; though, of course, it is possible that 
the protest may be in vain, and that other efforts may be 
undesirable. 

In case a number of powers have collectively and severally 
guaranteed a certain object, “not only as a body but also 
individually, it is their duty to interfere in any case of viola- 
tion of the object of guarantee.” * Now the question is at 
once raised: What is the precise nature of this triple 
guarantee given to China by the treaty powers? It might 
be denied that there was ever such a guarantee, inasmuch as 

1 Hall, « International Law,” p. 355. 


2 Oppenheim, ‘ Peace,” p. 602. 
8 Ibid. 
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there was on record no formal international treaty or declara- 
tion concerning the maintenance of the “Open Door” prin- 
ciple, or the territorial and political status quo in China. But 
we must not forget that, in China, treaties, conventions, 
agreements, declarations, exchange of notes, and even tacit 
understandings—all seem to have the same legal force. 
Though there is not a single guarantee treaty that is worthy 
of its name, yet the principle of ‘‘Open Door,” for example, 
has never been disputed; and these tacit understandings, 
supported by a number of half-hearted agreements between 
some of the powers are looked upon by all as being legally 
binding on them. 

These guarantors may have attempted evasion but have 
never been known to deny openly the existence of such a 
guarantee. Moreover, the universal character of these under- 
standings on the one hand, and the existence of the several 
separately concluded agreements between some of the powers 
on the other, makes this triple guarantee assured to China 
somewhat similar in nature to Oppenheim’s collective and 
several guarantee. Hence the powers are bound to uphold it 
severally and collectively. 

Again, some writers draw the distinction between “real 
guarantee treaties’? and “ pseudo-guarantee treaties.” They 
have been defined thus: ‘Whereas treaties guaranteeing the 
maintenance of the territorial status quo engage the guarantors 
to do what they can to maintain such status quo, treaties 
declaring the policy of the parties with regard to the 
maintenance of their territorial status quo do not contain any 
legal engagements, but simply state the firm resolution of the 
parties to uphold the status-quo, . . . but only to com- 
municate with one another, in case the status quo is 
threatened, with a view to agreeing upon such measures as 
they may consider advisable for the maintenance of the status 
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quo.”* To this class of pseudo-guarantee treaties belong, 
according to Oppenheim, the declarations of May 16, 1907, 
between France and Spain on the one hand, and between 
Great Britain and Spain on the other, concerning the territorial 
status quo in the Mediterranean ; the declaration concerning 
the maintenance of the territorial status quo in the North Sea 
of April 23, 1908, between Great Britain, Germany, Denmark, 
France, Holland, and Sweden: and concerning the maintenance 
of the territorial status quo in the Baltic between Germany, 
Denmark, Russia, and Sweden. 

In view of the fact that there has been some dispute and 
doubt as to the correctness of placing the declarations concern- 
ing the North Sea and the Baltic among the pseudo-guarantee 
treaties, it would be very difficult to ascertain as to which 
class this triple guarantee respecting China should belong. 
Most probably Oppenheim would have considered it to belong 
to the class of his pseudo-guarantee treaties.” 

It is indeed difficult to know what is really and precisely 
the formal difference between the two classes ; for apparently 
there is little difference in form or language between the real 
and pseudo-guarantees. It would be very difficult to answer 
if one were asked: What will be the nature of the Washing- 
ton Eight-Power Agreement? In view of the increasing 
binding character of international declarations, each document 
must carry with it its own legal obligations ; and the singling 
out of pseudo-guarantees is not to be encouraged. We are 
inclined to use here the argument which Hall employed against 
those who tried to distinguish a joint and several guarantee 
and a collective guarantee. 

‘The only objects of a guarantee are to secure that action 
shall be taken under circumstances in which a state might not 


1 Oppenheim, “‘ Peaco,” p, 602, 
25ee id., pp. 603, 604, 
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move for its own sake, and to prevent other states from 
disregarding the arrangement or attacking the territory 
guaranteed, by holding up to them the certainty that a force 
of the guaranteeing powers will be employed to check them. 
Now on the construction given to a collective guarantee by 
Lord Derby neither end would be achieved. . . . Every 
international declaration must be held to have some clearly 
defined object and some binding legal force or duty. 

If it can be held to prevent a duty from being imposed, it 
would be well to abstain from concluding agreements in terms 
which may seriously mislead some of the parties to them, or 
to avoid making agreements at all which some of the contract- 
ing parties may intend from the beginning to be illusory.” * 
This, then, we submit, is the theoretical consideration of the 
possible nature of this threefold guarantee, but as to how it 
will work out in practice is far from certain, and it is possible 
that the guarantee may possess merely ‘the character of a 
moral sanction.” 

Here, then, lies the weakness of all international guarantees. 
The idea of guarantee is found in the Peace of Westphalia. 
‘‘Guaranteeship of this kind was then a device of com- 
paratively recent date for securing fidelity to international 
engagements, having succeeded to the more feudal and coarser 
expedient of appointing neutral princes and free towns con- 
servators of treaties.” To us, international guarantee is no 
longer so much an affirmation of international law or insurance 
against international bad faith as a demonstration or sug- 
gestion of the insufficiency of the law. Nevertheless, we have 
to acknowledge the fact that nations still find it needful to 
secure a declared guarantee on such a simple matter as that 
contained in the triple guarantee concerning China, ‘Treaties 


1 Hall, «« International Law,” p. 356. 
2 Phillimore, « Commentary on International Law,” vol. 1, 
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of guarantee in modern times have been concluded in most 
cases for the purpose of avoiding future conflicts between the 
great powers—for example, the permanent neutralization of 
Switzerland and of Belgium. A brief study of the history of 
international guarantees will bring out the temporary char- 
acter of all such engagements. The shifting fortunes of 
nations make most of them serve only as temporary measures 
of expediency, while the nations’ respect for the law tends to 
render unnecessary the idea of international guarantee and 
may in the end make all such engagements abundantlv futile 
and outworn, 


CHAPTER VII 
FOREIGN TROOPS AND POLICE 


Of toreign troops in Chinese territory there are two classes; 
(x) those who remain in China under the sanction of treaty, 
and (2) those whose presence is unwarranted. 

I. The first of these two classes found its origin in a note 
dated December 22, 1900, communicating to the Chinese gov- 
ernment the peace terms consequent on the Boxer uprising, 
in which the foreign powers demanded, among other things, 
“the right of each power to maintain a permanent guard in 
the quarter for the defense of its legation.” This right was 
granted in China’s reply of January 16, 1901, ard confirmed 
in the final Protocol of September 7, Igor, that ‘‘ China rec- 
ognized the right of each power to maintain a permanent 
guard in the said quarter for the defense of its legation.” 
(See 1901 Protocol; the limits of its quarter as well as the 
areas of different legations are defined in Annex No. 14: 
Morse, Vol. 3.) 

In the same instrument there was granted to the powers, 
signatories thereof, “the right of occupying certain points to 
be determined by agreement between them for keeping the 
communication free between the capital and the sea.” For 
this purpose a number of points along the Peking-Mukden 
Railway were specified for occupation by foreign troops. 
These points are: Huangtsun, Langfang, Yangtsun, Tientsin, 
Chunliangcheng, Tongku, Lutai, Tongshan, Lanchow, Ch‘ang- 
li, Chinwangtao, and Shanhaikwan. 

Ail the foreign powers, signatories of the Protocol, except 
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Spain, have stationed troops at one or more of these points, 
these powers being Austria-Hungary, Belgium, France, 
Germany, Great Britain, Holland, Italy, Japan, Russia, 
and the United States of America. The total number of 
these foreign troops before the war was about nine thou- 
sand. The following are statistics during the years known: 


Igit 1912 IQl3 
ran Ges siya, snes MEG ese Sm ae 1,542 1,350 1,402 
(Cesky 5 Ss in Som I51 450 459 
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yapam so) SA we a aa ee & 494. 2,407 1.777 
AUIStria- ELUM ahy | aenn en ens ase 42 146 87 
IRE tee GOR, 6, om at ae lo 31 I,503 | 1,109 
(CR IBN A GG coo A fo 1,882 2,082 2,845 


The distribution of the British forces in the year I913 were as 
follows: Peking, 370; Fengtai, 169; Huangtsun, 12; Anting, 
9; Wanchuang, 4; Langfang, 21; Lofa, 9; Chanchuang, 6; 
blockhouses to Yangtsun, 12; Tientsin, 2,218; Chinwangtao, 
2; Shanhaikwan, 13. 

The Chinese government have put forward the following 
reasons for the withdrawal of these troops : 

a. The Chinese government believe that the necessity of 
their presence has ceased to exist; that the Protocol was a 
sequel to the Boxer outbreak, and the provisions for the 
stationing of troops were inspired by the conditions which 
had then lately prevailed in northern China. These conditions 
have disappeared, The respect of the Chinese for foreign 
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lives and property in recent years has on the whole been 
satisfactory, considering the frequent occurrence of internal 
disturbance. 

b. The presence of the legation guards and foreign troops 
between the capital and the sea also does violence to the 
Chinese people’s sense of pride, in that they are a standing 
derogation of China’s sovereignty. In the same light must 
be viewed the existence of the special quarters occupied by 
the foreign legations, which “shall be considered as one 
specially reserved for their use and placed under their ex- 
clusive control, in which the Chinese shall not have the right 
to reside and which may be made defensible.’’* Such an area 
finds no parallel in any other capital of the world, 

c. The stationing of these international garrisons gives rise 
to incidents disturbing the peace and order of the localities 
in which they are situated; not infrequently troops of one 
power quarrel with those of another. Such incidents, while 
not always grave in nature, have often given cause for anxiety 
on the part of the Chinese authorities. 

2. The other class consists of those foreign troops found in 
several places in China, which, unlike the legation guards 
and the troops stationed along the Peking-Mukden Railway, 
remain on Chinese soil, not by sanction of treaty, but against 
the repeated protests of the Chinese government. This is a 
question that affects Russia and Japan mainly, except at 
Kashgar in the province of Sinkiang (formerly known as 
Chinese Turkestan), where Great Britain in the year 1896 
established a postal agency with several messengers for carrying 
dispatches between this place and India. Five years later the 
Russians also established a postal agency in the same place 
protected by over ten mounted guards. Since 1900, the 
number of Russian troops was raised to one hundred fifty. 


1 Art. 7, 1901 Protocol, 
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In rg18, Great Britain dispatched thirty Indian soldiers to this 
city stating that they were intended for the protection of the 
British consulate there. It is needless to say that while the 
foregoing observations apply equally to the foreign troops who 
are present in Chinese territory without legal justification, 
there are obviously additional good reasons for urging the 
withdrawal of these troops. 
_ The Chinese have been requesting that all foreign troops 
now on Chinese territory without legal justification be im- 
mediately withdrawn, and that Articles 7 and 9 of the Pro- 
tocol of September 7, 1901, be declared canceled and that the’ 
legation guards and foreign troops stationed by virtue of these 
provisions be completely withdrawn within a definite period. 
The claim by the Chinese government seems to us reasonable 
and in some respect incontestable. The stipulation regarding 
legation guards ‘‘has not only reduced the fiction of diplo- 
matic exterritoriality into a concrete fact, but it has also re- 
stricted the territorial sovereign’s rights over his own dominion. 
The effect of such exclusive occupation is apparent.’ The 
action of the government is restricted in its very capital, and 
tied in time of crisis and emergency.' In conjunction with 
this there is Article 8 relative to the demolition of the Taku 
forts, which provision was designed for the protection of the 
legations in the event of a recrudescence of the Boxer 
outrages. In effect, however, it denies to the territorial 
sovereign the right of looking after the defense of his own 
capital, as any erection of the forts for the protection of 
the capital will ‘‘impede free communication between Peking 
and the sea.” Apparently, in the minds of these foreign 
governments, for the safety of their legations at Peking, China 
must expose itself to the dangers of an undefended capital. 
Their logic is that the safety and security of legations is more 
important than that of the territorial capital. 


1 See Tyau, ‘‘ Treaty Obligations,” p. 28, 
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‘Now a government does not welcome the presence of foreign 
troops upon its soil, not only because that is a standing 
derogation of the territorial sovereignty, but also, as the 
Chinese government pointed out, because that it is a mis- 
chievous practice incompatible with the governmental system 
and nationalistic outlook in the modern world. For ex- 
ample, in a place like Tientsin, there are stationed the 
troops of many nations. The natural tendency is that every 
cloud that threatens the horizon of international politics 
(which are unfortunately only too frequent) finds echo in the 
temper among the troops of those nations concerned. There- 
fore, every time when there is a breakdown of a diplomatic 
negotiation in any part of the world, and every time when 
good relations between any of these nations become tempo- 
rarily strained, there is cause for anxiety on the part of the 
Chinese authorities, though much of this anxiety no doubt is 
more imaginary than real, The conflict between Chinese and 
foreign troops would have been frequent, had it not been for 
the fact that the Chinese government have, in favor of the’ 
foreign nations, abstained from stationing their troops in most 
of the localities where foreign troops are found® “Again, to 
station foreign regiments at a large and busy commercial city 
like Tientsin is not calculated to create friendly relations 
between mixed peoples: it requires the greatest civility and 
strictest discipline on the part of these foreign soldiers to 
make their existence tolerable to the Chinese people. In the 
face of all these considerations, the powers must have excep- 
tionally good reasons to justify their continuance in stationing 
troops in Chinese territory. 

The most powerful argument-against them is to be found in 
the fact that they cannot be justified. It is perfectly clear 
from the diplomatic correspondence at that time that the 
powers had no intention of permanently maintaining their 
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troops in and near the capital of China. Their measure was 
inspired by the conditions that prevailed in northern China 
after the Boxer rising. The prevailing conditions in Peking, 
Tientsin, and elsewhere can be readily imagined. Peking was, 
on its occupation, divided into districts, each being admin- 
istered and policed by the military forces of one of the allied 
foreign powers ; similarly, as soon as the city of Tientsin had 
been taken and the Chinese forces cleared from its immediate 
vicinity, the allied commanders decided to form a provisional 
administration, to which was intrusted the civil government 
and the policing of the city and its suburbs, This Tientsin 
Provisional Government, as it was called, had full power of 
taxing and policing all Chinese.t. It was a time in which all 
business in North China was dislocated and government 
disorganized ; and it was in this dark hour that China 
accepted a foreign fortress and garrison in her capital, as the 
only means by which, in the opinion of the world, envoys 
accredited to her court could remain in safety. In view of 
these facts, legation guards and foreign garrisons, unjustifiable 
as they were, might be defended as a temporary measure, 
though the American envoy even then considered that ‘‘ there 
is no valid reason to be found in the state of the country to 
double it [the American legation guard of a hundred strong] 
at present,’ and that ‘‘it would be impolitic to do so, 
especially as some ci the other powers might be disposed to 
avail themselves of the fact to increase their already large 
guards.”’ ? 

Granting that it was defensible as a temporary measure 
partly to safeguard the legations at Peking and foreign 
residents in northern China, and partly to relieve the great 


1 See Morse, ‘*‘ Diplomatic Relations,’’ vol. 3, pp. 280 ff. 
2Mr. Rockhill to Mr. Hay, March 8, t901; «U. S. Foreign Relations,” 
APP. DP: LO, 
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responsibility of the Chinese government, we must maintain 
that since the signing of the Protocol that justification has 
long disappeared. For we learn that a decree was issued in 
the same year (1901) ordering the reorganization of the army 
in Chihli, where the late Yuan Shih-kai as viceroy raised and 
completed the organization of six divisions of modern troops 
between 1903 and 1906. By 1908, Peking had the First and 
the Sixth Division with about ten thousand officers and men 
each and a detachment of the Third and the Fifth Division. 
In addition, there was the Imperial Guard of 11,260 officers 
and men. In Tientsin, there were under the command of the 
viceroy the Fourth Division of over 11,600 officers and men. 
They were well organized and trained on most modern lines 
and were under strict discipline. All this illustrates the fact 
that the Chinese government was quite capable of affording ail 
foreign agents and residents the necessary protection as early 
as 1907 or 1908: and the conditions that have since prevailed 
ought to have convinced the powers of their futility of main- 
taining troops in North China, an act which is prima facte 
contrary to the spirit and practice of international law and 
derogatory to the sovereignty and dignity of a great nation. 
The inevitable price for this unreasonable and shortsighted 
policy, that ignores the principle of vebus sic staniibus, is the 
creation of bitter and irritating feelings towards the powers 
on the one hand, and on the other hand the perpetuation of 
an unwholesome departure in the history of international law. 
There is only one construction of the provision: ‘The 
Protocol itself mentions no date when the legation guards as 
well as international garrisons may be withdrawn, but it 
appears that their maintenance is conditional upon the 
powers’ conception of the ability of China to afford the 


legations adequate protection.” * 


1Tyau, ‘‘ Treaty Obligations,” p. 28. 
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These provisions (regarding legation guards, etc.) ‘‘may be 
viewed as a post-war measure. Now here the general prin- 
ciple of international law is clear. ‘As soon as the treaty of 
peace is ratified, all rights and duties which exist in time of 
peace between the members of the family of nations are ipso 
facto and at once revived between the former belligerents,” * 
and once again the persons and the rights and property of 
foreigners are left to the territorial governments. The main- 
tenance of armies and guards for the sole purpose of protection 
of legations and subjects abroad is not an argument that can 
be countenanced by law as we know it. Indeed, there are 
times when even with the best will on the part of a territorial 
government, backed by the best laws, it is often impossible to 
prevent or to punish regrettable occurrences. In those cir- 
cumstances foreigners can have no better claims than nationals, 
and they must be content to submit in common with 
nationals.” 

The tacit understanding is that when aliens and foreign 
diplomatic agents enter into a country, it is assumed that 
they are satisfied with the general order and security of the 
country, that they have undertaken whatever risks there may 
be and are not supposed to bring with them soldiers for 
protection. 

If each territorial government permitted foreign troops on 
its soil so as to afford protection to their respective diplo- 
matic agents, consular officers, and merchants, many compli- 
cated and acute problems would rise, For example, it would 
be a difficult proposition to determine whether the territorial 
government could still be called upon to protect diplomatic 


1 Oppenheim, ‘“* War,” p. 332. 
24See Westlake, « Peace,” pp. 327-320. 
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agents accredited to it : and it would even be more difficult to 
ascertain, in case of civil commotion, the proportional respon- 
sibility of the territorial government. 


FOREIGN POLICE 


This has only lately become an acute problem to the 
Chinese government through the undefendable policy of 
the Japanese government. ‘‘Since 1905 the Japanese gov- 
ernment have established and gradually extended police 
agencies in Manchuria, notwithstanding the repeated protests 
of the Chinese authorities. The number of such agencies, as 
reported in 1917 by the local authorities of Fengtien and 
Kirin provinces, has reached twenty-seven.’ As far as Great 
Britain is concerned the foreign police problem in China is 
only a minor part of the problem of foreign concessions and 
settlements, It may be recalled that foreign police have 
been established in certain foreign settlements in China under 
the sanction of treaty or of land regulations.” Hence the 
proper discussion of the question should be under the heading 
of Foreign Concessions and Settlements, The police question, 
however, constitutes a very important part of the question 
affecting the whole position of these foreign municipalities, 
The future of these police forces may determine also the 
character of foreign settlements and concessions. 

The police force in these settlements or concessions is 
organized either under the supervision of the consul or of 
the municipal council. The police are required to enforce the 
municipal regulations, by-laws, and health ordinances of 
the settlements or concessions. Further, they must secure 
protection for life and property, and the preservation of public 
peace and order. The following duties are assigned to the 
police force. 
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1. The protection of life and property. 

2. The enforcement of preventive measures against con- 
tagious diseases and epidemics. 

3. The enforcement of protective measures against the 
danger of incendiaries and inundations; and in general, against 
all dangerous acts and enterprises which are detrimental to 
the public welfare. 

4. The maintenance of security and facility for the trans- 
portation system. 

5 The authority to grant licenses for the establishment of 
industrial enterprises. 

6. The supervision of the construction and exploitation of 
industries, 

7. The supervision of hotels, taverns, and cabarets. 

It is not difficult to see that sucl powers ought properly to 
belong to the territorial government, inasmuch as they are the 
consequence of a state’s internal independence and territorial 
supremacy. 

Further, it must be borne in mind that these police forces 
were introduced into foreign concessions and settlements before 
they were known in China. The constabulary system did not 
appear in China until the beginning of this century, and the 
Chinese government’s tolerance is only intelligible in the light 
of this history. To be added to this there is another fact that 
the Chinese government had always been in favor of self- 
government in each community. 

An edict for reform was issued after the signing of the 
Protocol (1901), which urged that administrations should be 
on a national scale and on modern lines. Among other results 
are the reorganization of the army, the formation of modern 
troops and the establishment of modern police forces. Under 
Yuan Shih-kai, police forces or constabularies were founded 


1 Tientsin German Concessions Land Regulation of 1906, Chap. 5. 
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. on a most efficient basis. After a short period of ten years 
“‘the number of constabulary in China reached about 138,000.” 
The police are under no military obligations and are under 
the sole control of the Ministry of Interior. 

Before long, some such questions will be raised: What 
is the nature of these foreign police forces and their relation 
to the national constabulary? What justification is there for 
their separate organization? This issue of the foreign police 
question will probably indirectly affect the future status of 
concessions and settlements, as the inability to maintain an 
independent police force will strip much of their present 
pretentious character. 


CHAPTER VIII 


FOREIGN POST OFFICES AND WIRELESS AND 
TELEGRAPH INSTALLATIONS 


FOREIGN POST OFFICES 


As a resuit of the Washington Conference, the foreign postal 
agencies in China had been withdrawn, but the history of their 
origin and development is not without interest, and it serves 
to refute the argument that their existence was a natural 
outcome of exterritoriality. 

Foreign post offices began to open branches and agencies 
in the principal treaty ports of China in the early sixties of the 
last century. According to the return of 1916, France had 
fifteen post offices in China; Germany, sixteen; Japan, twenty ; 
Russia, twenty-eight; the United States, one; and Great 
Britain, fifteen. 


British post offices were found in the following places: 
Amoy, Canton, Chefoo, Foochow, Hankow, Hoihow, Ningpo, 
Shanghai, Swatow, Tientsin, Weihaiwei, Kashgar, Gyantze, 
Phagri, and Yatung (the last three places in Tibet). 

The first opening of these post offices was necessitated by 
the need of transmitting the mails between China and the 
countries of the West. The first so opened was the British 
in 1834. The Hongkong post office subsequently opened 
branches at the principal ports, such as Canton, Foochow, 
Shanghai, Hankow, and Tientsin, rendering to the foreign 
residents a service which they had no other means of obtain- 
ing for them. As other nations in turn instituted mail-steamer 
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communication with China, they, too, opened offices at 
Shanghai and elsewhere. 

In the meantime, the Chinese post office was being started. 
Soon after the foreign representatives took up their residence 
at Peking, the legation and customs mail were exchanged 
between Shanghai and Peking under the auspices of the 
Tsungli Yamen (the then Foreign Office), by means of goy- 
ernment couriers employed for the transmission of official 
dispatches. It was then found convenient to arrange that the 
customs should undertake the responsibility of making up and 
distributing these mails, a practice which, for the overland 
service during the winter months, involved the creation of 
postal departments at the inspectorate and in the custom- 
houses at Shanghai and Chinkiang; and similarly, for the 
transmission of mails by coast steamers during the open season, 
the opening of quasi-postal departments in Tientsin and other 
coast customhouses. 

At an early date it was seen that out of this simple begin- 
ning might be elaborated a system answering other and larger 
requirements, on the principle of a national postal office. This 
idea gradually shaped into form, and had already so much 
commended itself to the official mind that in 1876, when the 
Chefoo Convention was being negotiated, the Tsungli Yamen 
authorized the inspector general to inform the British minister, 
Sir Thomas Wade, that it was prepared to sanction the establish- 
ment of a national postal system, and willing to make it a 
treaty stipulation that postal establishments should be opened 
at once. Unfortunately, through, so to speak, a conspiracy of 
silence, the insertion of the postal clause was omitted in the 
official text of the treaty, and thus the project was postponed 
sine dte. Meanwhile, however, the experiment was persevered 
with and warmly encouraged by the imperial commissioner, 
it officially as soon 
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as it proved a success. Hence, the more formal opening of 
postal departments at various customhouses, the 1878 experi- 
ment of trying a national post office alongside the customs 
post, and the establishment of customs couriers from Taku to 
Tientsin, from Tientsin to Peking, and the customs winter 
mail service overland from Tientsin to Newchwang, from Tien- 
tsin to Chefoo, and from Tientsin to Chinkiang, and also the 
introduction of customs postage stamps in 1878. 

The growing importance of the service thus quietly built 
up, and its convenience for regular communications with 
Peking, and between treaty ports, was not only appreciated by 
the foreign public, but was also recognized by the foreign 
administrations having postal agencies in China. In 1878, 
China was formally invited to join the Postal Union. In 
the same year, while on a visit to Paris, the inspector general 
was sounded by the French Minister for Foreign Affairs as 
to a possible way of withdrawing the French post office in 
Shanghai ; and while, more than once, the British postmaster- 
general at Hongkong expressed his readiness to close the 
Hongkong Post Office agencies along the coast, arrangements 
were actually discussed for the absorption by the Customs 
Department of the municipal post office at Shanghai. But no 
definite response to these overtures could be given, or final 
steps taken, before the Chinese government had declared its 
intention to undertake national responsibilities; and the 
Customs Department continued to satisfy only certain wants ~ 
and prepare the system for further development until twenty 
years after the Chefoo Convention, the Decree of March 20, 
1896, appeared. This decree created an imperial post for all 
China, to be modeled on Western lines, the organization and 
management of which were confided to Sir Robert Hart, who 
from that date acted in the double capacity of inspector general 
of customs and posts. 
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The service from that date continued to work and improve 
its machinery year by year, till in 1911, when it was entirely 
detached and placed under the direct control of the Ministry of 
Communications. Though China had been formally invited to 
join the Universal Postal Union as early as 1878, she hesitated 
to do so until she could feel that her organization was complete 
for the work, and it was not till 1914 that the final step was 
taken. Since September of that year, the Chinese Postal 
Department has functioned successfully as a member of the 
Universal Postal Union, having been placed in the first class 
and contributing as much towards the general expenses as any 
other member. 

When the Postal Department was transferred from the 
customs to the Ministry of Communications in ro1r, it had 
already spread its nets over the whole of China and well into 
the regions of Mongolia as far as Kashgar and the frontiers of 
Russia. In that year, the number of offices and agencies that 
had been established amounted to 6,021, and in 1917 the 
number had increased to 9,103. In 1917, the articles or pieces 
of mail matter dealt with amounted to a gross total of 
965,748,371 pieces, as compared with 692,182,200 in 1914 and 
421,000,000 odd in Iort. 

In addition, a parcel post was established. In 1917, 
11,465,061 parcels were handled, the declared value of which 
was $136,137,200 and the weight 39,797,271 kilos, or approxi- 
mately 40,000 tons. 

A registration section was next established with a system of 
insuring letters and parcels. Then the money-order section 
followed, which was attended with great success. Orders to 
the number of 1,030,000-and of the aggregate value of 
$21,523,000 were issued in 1917. Especially to be noted is the 
use made of this money-order service by the British and French 
governments as the channel for the payment of monthly 
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allotments to families of tens of thousands of the laborers 
who had gone abroad to serve in Labor Corps in France and 
Flanders. The amount issued to the British Emigration 
Bureau of Weihaiwei alone totaled over one million dollars for 
the last nine months of 1917. In the handling of these money 
orders, which were sent to over 25,000 families mostly residing 
in remote places in Chihli and Shantung, it is a significant fact 
that not one order was lost in transmission. 

In the beginning, the service was unavoidably run at a loss, 
but by 1917 it became more than self-supporting, as the 
following figures for that year show: Revenue, $8,546,000 ; 
expenditures, $7,124,000; giving a surplus of $1,422,000 
available for improvements and developments. 

This, then, is the outline of the growth of the Chinese Postal 
Service from its modest beginnings over fifty years ago to the 
recent withdrawal of the foreign services. We see that it 
became complete in all its branches and discharged its work 
with great efficiency, and finally it took its place as a fully 
equipped member of the Universal Postal Union. 

The foregoing history serves on the one hand to tell the 
true origin of these foreign postal offices, and on the other 
hand to dispel many erroneous views concerning them. It is 
natural enough that these early foreign residents in China 
should feel the need of some sort of postal service between 
different treaty ports in China as well as between China and 
their homeland, and the Chinese government of course by 
their traditional policy left it much to their own devices. 
Again, we must remember that the foreigners in those days 
were very unaccustomed to the ways of the old Chinese postal 
institutions, and that indeed the latter were by no means 
enthusiastic to undertake the task. For there were numerous 
difficulties in the way: the language difficulty in those days 
was very great, and it is doubtful whether those private postal 
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agencies (min-chu) could possibly have afforded to keep a staff 
that would be capable of carrying out postal service for the 
foreign residents, even if they were desirous of so doing. 
These, then, are the circumstances in which foreign post offices 
were opened and tolerated. 

Therefore it is quite a mistake to think that the establish- 
ment of these foreign post offices is a right flowing from 
exterritoriality, as some have imagined, that “under the egis 
of exterritoriality there has grown up, in some twenty-five of 
the open ports, a practice for some of the grantees to establish 
their own post offices therein.’”’* But, of course, ‘‘ the anomaly 
is without legal justification, in none of the conventions is there 
a provision therefor.” In other words, the opening of these 
post offices was not based on any treaty provision or conces- 
sion. Their existence and gradual increase since has merely 
been tolerated by the territorial government. For, as we have 
pointed out elsewhere, the grant of extertitoriality “being 
expressed in so many words, its scope is thereby restricted to 
that extent ; and the concession being a delegation of power, 
such powers alone as are surrendered by the grantor can be 
exercised by the grantee. No concession of sovereignty is 
intended: simply a modus vivendi between peoples of unlike 
laws and moral codes. All these powers which have not been 
surrendered are retained by the territorial sovereign, to the 
exercise of which all persons within his territory, including © 
the grantee’s subjects, are bound to submit.”* This state- 
ment is borne out by Secretary Hay in his reply to Minister 
Conger, 1902 : 

“‘ They [the foreign post offices] are not established with the 


1Tyau, “ Treaty Obligations,” p. 53. 

2See Tyau, “Treaty Obligations,” p. 48; Hall, «International Law,’’ p. 
178; Piggott, “ Exterritoriality,” p. 8; Koo, «Status of Aliens in China,” 
pp. 212-228. 
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consent of China, but in spite of her. . . . Their establish- 
ment materially interferes with and embarrasses the develop- 
ment of the Chinese postal service, and is an interference with 
Chinese sovereignty. The foreign post offices are being es- 
tablished principally for political reasons, either in view of 
their future designs upon the Empire, to strengthen their own 
footing, or because jealous of that of others. . . . They 
will not be profitable, and I cannot find any good reason for 
their establishment by the United States.” He, however, 
thought that the American post office at Shanghai could be 
justified on the ground that ‘where the foreign mails center, 
they [the foreign post offices] are important, especially in 
taking charge of and starting the mails homeward, particularly 
since China is not a member of the International Postal 
Union.” But with the entry of China into the Universal 
Postal Union in 1914, disappeared all valid reason for the 
continued existence of alien postal agencies. 


FOREIGN WIRELESS AND TELEGRAPHIC INSTALLATIONS 


The Chinese government, in connection with the demand 
of the withdrawal of foreign post offices, have also requested 
that no foreign wireless and telegraphic installations of any 
kind shall be set up on Chinese territory and that all such 
installations as may have already been set up on Chinese 
territory shall be handed over forthwith to the Chinese 
government upon due compensation being given. | 

The Chinese telegraph system dates from December 24, 
1881, when the line from Shanghai to Tientsin was officially 
opened. Prior to this, two short lines (Shanghai to Woosung, 
and Tientsin to Taku) had been constructed under foreign 
and Chinese auspices respectively, and submarine cables 
were in operation at Shanghai and Hongkong. ‘Telegraphic 
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communication was established on June 3, 1871, from Shanghai 
to London through San Francisco, the last link, the cable 
from Singapore to Hongkong, being opened on that date. 
Telegrams where exchanged on June 11, 1871, between the 
New York Chamber of Commerce and the Hongkong Chamber 
of Commerce. In other words, telegraphic communication 
between China and Europe and America was established by 
enterprising foreigners some time before the Chinese telegraph 
system was commenced, 

In November, 1880, as a result of a memorial from Li 
Hung-chang, an imperial rescript allocated a sum of Tls. 
140,000 for the construction of a line from Shanghai to Peking. 
The work was intrusted to the Great Northern Telegraph 
Company (Danish); material soon began to arrive; and the 
line from Shanghai to Tientsin was opened on December 1, 
1881, the extension to Peking following soon after. Once 
adopted, the system was rapidly expanded, and in roto, there 
were under the Imperial Chinese Telegraph Administration 
500 telegraph offices dotted through fifty-four degrees of 
longitude and thirty degrees of latitude; while the system 
included 45,260 kilometers of aérial line (80,407 kilometers of 
aérial wires), 1,772 kilometers of submarine cabies, and 165 
kilometers of underground cable. 

Telegraph conventions have been made with four cable 
companies operating in China: the Great Northern Telegraph 
Company, Ltd., of Denmark ; the Eastern Extension, Australa- 
sia; and the China Telegraph Company, Ltd., of Britain; the 
Commercial Pacific Cable Company, of America; and the 
Deutch-Niederlandischi Telegraphen Gesellschaft, of German- 
Dutch; with Russia and Japan regarding the Manchurian 
telegraph system; with Japan regarding the cable between 
Dairen and Chefoo; with Germany regarding the German 
cables connecting Shanghai, Tsingtau, and Chefoo; with India 
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and France regarding the connection at the Burmese and 
Indo-Chinese frontiers. 

There are foreign wireless installations at Dairen, Peking 
(American and Italian legations), Port Arthur, Shanghai, 
Tsingtau, Waihaiwei, and Woosung, Wireless stations are 
found in Peking, Shanghai, Kalgan, Hoihow, Shewen, Canton, 
Gunun, Samshui, Tsungming, Paoting, Woosung, Foochow, 
and Hankow. 

China’s legitimate and rightful claim in the matter con- 
cerning telegraphs and wireless telegraphs is so obvious that 
it is hardly necessary to enter into any lengthy discussion. 
To a modern state, the possession of wireless and telegraphic 
installations is as important as that of foreshore, public roads, 
rivers, arsenals, and the like. It is usual and in fact essential 
for the state to have a right of property over them as well as 
the right which it has over the territory at large. This is a 
right existing for the purposes of government. The right over 
the territory at large, being a right of supreme government, 
is usually and properly described as the sovereignty over 
the territory. In modern times, it has been considered that 
“the right of the state to its public property or domain is 
absolute,” + for this is the right, “in case of necessity or for 
the public safety, of disposing of all the property of every 
kind within the limits of the state.” 


1C, Phillipson, ‘«‘ Wheaton’s International Law,’ p. 268. 


CHAPTER IX 
TARIFF AUTONOMY 
HISTORY OF CHINESE TARIFF 


It would be a misnomer to call the war between Great 
Britain and China prior to 1842 the tariff war; nevertheless, 
tarifi questions of that day did contribute much towards the 
feelings and grievances of the two parties at the time. It isa 
matter of universal knowledge that the missions of the Earl of 
Macartney in 1792-1793 and of Amherst in 1816 were to 
establish commercial relations with China, or, to be more 
precise, “to ask for the reduction of the restrictions on trade 
and the amount of duties at Canton.” 
~ During the eighteenth century, Canton became the main 
center of foreign trade on account of the ruinous exactions 
enforced at other ports. A superintendent of trade was usually 
appointed for each customs office by the board of revenue with 
the approval of the emperor. The tariff duties were divided 
into two kinds, regular and special. This rule applied to both 
imports and exports. A certificate was required for any vessel 
that was to leave the coast for foreign lands. The time of its 
leaving and entering was strictly examined and recorded. At 
first, the regulations were strictly enforced. Later, however, 
corruptions and irregularities in collecting taxes gradually found 
their way into the different customs offices. In spite of the 
imperial decree of 1687 prohibiting the corrupt practices, the 
officials continued to exaet irregular sums under various 
pretexts. This gave rise to the complaints on the part of the 
merchants, both foreign and Chinese. The irregular exactions 
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by the officials and the growing British trade in China actuated 
the missions of Macartney and Amherst. 

The Hoppo, the foreign name for the Superintendent of 
Trade at Canton through whom alone the foreigners were 
allowed to transact business, had the sole power to control the 
amount of both imports and exports, and to levy taxes from 
foreign merchants. By the reform of 1703, thirteen hong 
merchants were appointed by the Hoppo with the privilege of 
trade monopoly. The system enforced under co-hong mo- 
nopoly was that for every foreign merchant trading at Canton 
one of them had to be security, and through him alone, both 
in regard to import and export, could the foreigner do 
business, and the hong merchants had to see that the foreign 
merchants paid their duty. After that the foreigners had no 
direct relations with the customs. The system no doubt was 
intended to simplify the task of the customs officials who 
would have to deal with unknown foreign merchants and with 
peoples of unknown tongue. But for some reason, the hong 
merchants introduced many irregularities of taxation and 
created many illegal practices by levying on the foreigners 
additional duties. This resulted in the corruption of the 
customs service and in many inconveniences to the trade. 
There were negotiations and contracts between the Canton 
customs and the East India Company between \the years 
1715-1733. There were signs of reforms and relaxations, but 
the foreign merchants failed to obtain their desire for a general 
and uniform tariff in spite of their repeated protests in 1735, 
1747, 1752, 1755, and 1762. 

‘The fact was that the imperial government had published a 
tariff and sent it to its revenue officers with orders to levy 
duties accordingly, ‘but the latter, nevertheless, presumed, on 
their own responsibility, to levy more than double the imports 
and to leave the merchants entirely in the dark as to the 
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amount of the legal taxes. The merchants of Canton had 
repeatedly applied for a copy of the tariff, and always received 
an evasive answer. In fact, the official tariff itself was not at all 
heavy. It was against the charge of the irregular exactions 
of the officials that the merchants protested. ‘ Government 
taxation,” writes Sir Robert Hart, ‘“‘has always and every- 
where been of the lightest possible kind, and what are called 
‘squeezes* have been either legitimate collections other than 
the dues and duties by foreign trade tariff published, or such 
variable amounts as traders have compounded for between 
their own offer and the sum the collector would consent to 
accept below the rate fixed by the tariff concerned.”’ * 

The signing of the Treaty of Nanking in 1843 marks a new 
era in Chinese tariff history, inasmuch as it introduced a 
treaty tariff which was uniform in the sense that both imports 
and exports were to be taxed at the same rate, and at the 
same time preferential in the sense that special privileges and 
immunities were given to foreign but denied to Chinese 
merchants, Prior to this the merchants had no knowledge of 
the amount of taxation levied, inwards and outwards on his 
goods. Now the tax was strictly limited to the rate based on 
a uniform five per cent levy, specified in a tariff, which formed 
an integral part of the treaty. From inland taxation, too, 
which pressed so heavily on Chinese traders, the foreigners’ 
goods were and still are, exempt by payment of “ transit dues”’ 
not exceeding a very moderate rate—a rate later on fixed at 
two and a half per cent ad valorem. Hitherto, the Chinese 
government had fixed the tariff for foreign trade, but now 
-China’s sovereign right regarding even internal taxation was, 
to a considerable extent, curtailed by the British policy of 
coercion, 

The duties under the tariff drawn up in accordance with the 


1 Sir Robert Hart, « These from the Land of Sinim,”’ p. 64. 
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treaty were partly specific but were based on the general idea _ 
of five per cent ad valovem for both imports and exports. 
This was amplified by a later declaration (signed on June 26, 
1843). This treaty was also adopted with slight changes by 
the American and the French. A ‘most-favored nation” 
clause was included at that time, and thus introduced into 
China the intricacies of European fiscal and commercial policy. 
That tariff was revised by the Tientsin Treaty in 1858. The 
rate on imports and exports in general was fixed at five per 
cent ad valorem, and a simple tariff schedule was drawn up on 
November 8, 1858, at Shanghai. In the course of the next 
ten years, treaties with other powers were also signed by 
China. The second tariff revision did not occur until 1900, 
and it came into effect in 1903. In the Treaty of Tientsin 
staple British manufactures were treated with great modera- 
tion. The five per cent rate provided in the Nanking Treaty 
remained the same, but the number of commodities not 
subjected to duty was enlarged. Rule 7 of the said Agreement 
dealt with the transit dues: ‘‘The amount of transit dues 
legally leviable upon merchandise imported or exported by 
British subjects, to be one half of the tariff duties, except in 
the case of the duty-free goods liable to a transit duty of two 
and a half per cent, ad valorem.” Nonenumerated com- 
modities were liable to a duty of five per cent on the value, 
Articles supposedly for the sole consumption of the foreign 
residents were to be exempted from all duty, which included 
chiefly gold and silver bullion, foreign coins, etc. 

By the Boxer Protocol, China had to pay the largest 
indemnity ever recorded. It was hardly possible in the 
existing state of Chinese credit to pay off the indemnity of 
over sixty millions in a lump sum. The problem of the 
diplomats was to draw on the undoubted resources of the 
country without involving her in immediate bankruptcy. 
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The natural course to follow was then the revision of the 
customs tariff. Some of the powers, notably Russia and 
Germany, pressed for an efiective ten per cent customs duty; 
but to this the British strongly objected, owing to the pre- 
ponderance of their trade in China, Finally, the security 
for the indemnity accepted was the balance of the imperial 
customs raised to an effective five per cent, together with 
native customs, now to be administered in the open ports by 
the imperial customs officials, and the Salt Gabelle, so far as 
these sources of revenue were not already earmarked for the 
service of foreign loans. The net result was further to increase 
the foreign control over China’s finances and to introduce 
Western methods into the Chinese internal administration. 


TARIFF ARRANGEMENTS 


As a general statement, it may be said that the amount of 
levy on goods entering or leaving, in the first instance, any 
open port is given per cent ad valorem. According to the 
new import tariff, revised in 1902, however, certain imports 
are now assessed on their specific values. This is established 
in pursuance of Article 6 of the rg01 Protocol, which provides 
as follows ; 

“ All the duties on importations levied ad valorem will be 
converted into specific duties, as far as it is possible to do so 
and with the least delay. This conversion will be established 
as follows: The average value at the time of their dis- 
embarkation during the three years, 1897, 1898, 1899, will be 
taken as the basis of the valuation—that is to say, the value 
on the market, deduction being made of the import duties and 
the accessory expenses.” 

The principal provisions of the existing tariff treaties may 
be briefly set forth: 
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Drawbacks. When duty has once been paid on imported 
articles, they may be reéxported within three years, without 
further payment, if they are destined for another open port ; 
or the merchants may apply for a drawback or refund of the 
amount originally paid, if the goods are bound for a foreign 
port. * 

Coast-Trade Duty. If the goods are intended for the coast- 
ing trade, they will on departure from an open port pay 
the usual export duty of five per cent; and on arriving at 
another Chinese port they will pay, not an import duty, but 
half the rate, or two and a half per cent, as representing the 
transit dues. 

Land Frontier Rates. WRussia, since 1689, had a regular 
commerce by land with China, and extracted from China a 
scheduled tariff embodied in the Commercial Treaty of 1862, 
which granted to Russia the privilege that the rate for 
Russian trade was reduced to two thirds of the general tariff, 
i. e., to about three and one third per cent ad valorem. This 
provision was adopted after the Russo-Japanese war for Japa- 
nese trade by land. After 1885, the French and the English 
made the Chinese government reduce the land frontier duty 
to seven tenths and six tenths of the maritime customs 
rate for their imports and exports, respectively, when these 
pass by land to or out of Chinese territories. Thus, land 
frontier customs, on goods entering and leaving China 
by the overland route from Russia, Burma, Annam, or 
Korea, became fixed by treaty at a still lower rate than 
five per cent. 

Excise Tax. In addition, an import will be collected on the 
articles manufactured by the alien merchants, “ provided that 
such a tax shall neither be other than that payable by the 
Chinese subjects, nor higher.” 


1Art. 45, British Treaty, 1858, 
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Transit Duty, Unlike modern states of Europe, China is 
covered with a network of internal customs districts. All 
native traders have to pay. dues, called likin, for their 
merchandise when it passes from one customs district to 
another. As the districts are numerous, the dues amount to a 
large sum, if the distance which goods have to traverse is 
great. But an alien merchant may dispose of his merchandise 
at the port of entry, or in an inland market ; or he may repair 
to the interior and purchase native goods for exportation to 
foreign ports. Instead of paying the various charges on 
his goods in actual transit, he has the option, if he prefers, 
to pay these dues in one single installment, and the certificate 
of payment will exempt his goods from all further imposts en 
route. This commutation transit tax is calculated at the rate 
of two and a half per cent ad valorem, or a half-tariff duty. 
In practice, foreigners who transfer goods between any part of 
the interior and the frontiers have only to show their transit 
' pass at likin stations where native merchants are detained for 
paying duties. Thus, by treaty, the Chinese authorities are 
compelled to penalize native in comparison with foreign 
traders, since the likin payable by the former is invariably 
far higher than the two and a half per cent transit due paid 
by the latter. 

Such is a sketch of the various forms of this burdensome 
obligation: a five per cent maritime customs rate, a land 
frontier customs rate of about three and a half per cent, anda 
two and a half per cent transit due. 


DUTY-FREE AND CONTRABAND LISTS 


Foreign merchants may engage in all forms of merchandise, 
with the exception of those declared contraband, namely: 


1 Arts, 7 and 9, British Treaty, 1858, 
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gunpowder, shot, cannon, fowling pieces, rifles, muskets, pistols, 
and all other munitions and implements of war; salt, as well 
as morphia, or instruments for its injection.* 

The following are declared exempt from the payment of 
import duties: Gold and silver bullion, foreign coins, flour, 
Indian meal, sago, biscuit, preserved meats and vegetables, 
cheese, butter, confectionery, foreign clothing, jewelry, plated 
ware, perfumery, soap of all kinds, charcoal, firewood, candles 
(foreign) ; tobacco (foreign), cigars (foreign); wine, spirits, 
household stores, ship’s stores, personal baggage, stationery, 
carpeting, druggeting, cutlery, foreign medicines, and glassware 
and crystal ware, printed books, charts, maps, periodicals, and 
newspapers. But ‘a freight or part of freight of duty-free 
commodities (gold and silver bullion and foreign coins ex- 
cepted) will render the vessel carrying them, though no other 
cargo on board, liable to tonnage dues. Drawbacks will be 
issued for ship’s stores and bunker coal when taken on board.” ? 


TARIFF ADMINISTRATION 


At the conclusion of the Nanking Treaty, five ports were 
opened. An indemnity of Tls. 21,000,000 was exacted by 
Great Britain, on the security of the customs. As a result, 
the British government appointed a commercial superintendent 
and consuls in each of those five ports in order to control the 
customs. This marks the beginning of the foreign interference 
with customs administration in China. For a time this 
precedent established by Great Britain was followed by the 
consuls of other countries in collecting the import duty on 
their own nationals and transferring the revenue thus collected 
to China. This system, on one hand, removed the old 


1 Art. 2, 1902. 
2 Art. 2, 19023 Art. 2, 1858, 
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irregular taxes levied by the hong merchants, but, on the 
other hand, created new evils, as the consuls did not refrain 
from giving special favors to their own nationals, especially 
when they were themselves engaged in trade. Later, owing 
to the resulting frauds and to the lack of uniform action 
on the part of the American and the French consuls, the 
British government withdrew from the Chinese customs, and 
the Chinese government began to collect the revenue itself, 
But in the meantime the Taiping rebellion interrupted 
progress, 

Before long, an arrangement was made between the taotai 
and the consuls of Great Britain, the United States, and 
France, whereby the latter were to appoint three representa- 
tives from their respective nationals for the management of the 
customs at Shanghai. A year later (1854), Mr. Lay (British) 
was appointed inspector general of the customs, This system 
was rapidly extended to the whole country and thus was 
introduced the inspectorate of customs in the treaty of 
Tientsin, 1858, which contains the following provision : 

“Tt being, by treaty, at the option of the Chinese govern. 
ment to adopt what means appear to it best suited to protect 
its revenue accruing from British trade, it is agreed that one 
uniform system shall be enforced at every port. The high 
officer appointed by the Chinese government to superintend 
foreign trade will accordingly, from time to time, either himself 
visit, or will send a deputy to visit, the different ports. The 
said high officer will be at liberty, of his own choice, and 
independently of the suggestion of nomination of any British 
authority, to select any British subject he may sce fit to 
aid him in the administration of the customs revenue ; in 
the prevention of smuggling; in the definition of port 
boundaries ; or in discharging the duties of harbor master ; 
also in the distribution of lights, buoys, beacons, and the 
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like, the maintenance of which shall be provided out of the 
tonnage dues.” 

This provision is the origin of the present maritime customs, 
the receipts of which are hypothecated for the liquidation of 
the Boxer Indemnity, as well as other foreign obligations. 
The service has charge of the collection of revenue from 
foreign trade, and for this purpose employs a large staff of 
employees of all nationalities. The volume of British trade 
from the very start predominated, and an Englishman has 
always been appointed to the inspectorate general. In Feb- 
ruary, 1898, the understanding was confirmed that so long as 

ritish trade with China exceeds that of all other countries, 
‘it is intended that as in the past, so in the future an English- 
man shall be employed as inspector general.” At first the 
inspector general held his appointment from the governor- 
general of the Two-Kwang, who was the imperial commissioner 
for foreign affairs. Later, he was appointed directly by the 
Tsungli Yamen—then the Foreign Office in China. 

The customs service is now organized into three depart- 
ments, the inspector general being the directing head of all: 

1. The Revenue Department — with indoor staff, outdoor 
staff, and coast staff. 

2. The Marine Department — with engineer’s straff, harbor 
staff, and lights staff. 

3. The Works Department—organized in recent years. 

The statistics in 1914 show that there were 7,411 officers in 
which there were 1,357 foreigners, representing seventeen or 
more nationalities, and 6,054 Chinese, 


LIKIN— MACKAY TREATY ~—- MOST-FAVORED-NATION TREATMENT 


Under the term ‘‘likin” is denoted the different forms of 
inland taxation on native products. To the foreign merchant 
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this imposition is a continual source of complaint; accordingly, 
he has the option to protect his goods therefrom by the 
payment of the aforesaid transit duty. And within the area 
included in an international concession or settlement, such tax 
will not be levied or collected. 
In the Mackay Treaty (1902) a promise was given by Great 
Britain to raise the rate of import duty from five percent 
to twelve and a half per cent on condition that China 
undertakes to abolish the likin. Moreover, in the event of 
abolition, China may recast the export tariff with specific 
duties. The condition on which, however, “the Chinese 
government enter into the present engagement is that all 
powers entitled to most-favored-nation treatment in China 
enter into the same engagements as Great Britain with regard 
to the payment of surtaxes and other obligations imposed by 
this article on His Britannic Majesty’s gevernment and 
subjects. The conditions on which His Britannic Majesty’s 
government enter the present engagement are: (1) That all 
powers who are now, or who may hereafter become, entitled 
to most-favored-nation treatment, in China enter into the 
same engagement ; (2) and that their assent is neither directly 
nor indirectly made dependent on the granting by China of 
any political concession or of any exclusive commercial 
concession.”’ + 

In all treaties negotiated from China by various powers, the 
most-favored-nation clause is invariably inserted, the effect of 
which operates to confer upon the negotiating state any rights 
or privileges which China may have conceded, or may concede 
thereafter, to any treaty states and their subjects. It may be 
said that the particular effect of this clause on the Chinese 
tariff is this: that every alien merchant importing goods into 
China, or exporting therefrom is entitled to have his goods 


1 Sec, 14, Art, 8, British Treaty, 1902, 
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assessed at no higher rate than is imposed upon or paid by 
those of other alien or in some cases, native, merchants ; nor 
is he to be required to pay additional levies thereto. 


GENERAL DISCUSSION 


The right to regulate the tariff rate is a_most important 
right to guard the integrity of which no nation can be too 
jealous ; not only because it constitutes a part of the power of 
taxation —that is, a part of the territorial right of a nation — 
but also because the tariff rate has the power to control the 
direction of the economic development of a country; e. g., 
from an agricultural to a commercial and industrial tendency. 
All modern independent states either keep absolute freedom 
in making the tariff rate or have their tariff rate limited by 
treaty with a compensatory concession from the states with 
which the treaty is made. China is among the few exceptions: 
she has her power of taxation restricted by treaty and she has 
her right of tariff making curtailed, without compensation of 
any form being granted to her. Thus every treaty power 
through the most-favored-nation clause enjoys the benefit of 
China’s five per cent tariff, but Chimese goods entering the 
ports of those countries are not entitled to the corresponding 
benefit. 

One natural consequence of this tariff arrangement is the 
great inequality and injustice done to the payers of taxes. In 
the case of Chinese merchants, they, compared with foreign 
merchants, have to pay much higher dues and duties for the 
same kind of merchandise than do the foreign traders. And 
the consumers of native products are liable to higher taxation 
than consumers of foreign goods, because native goods are 
subject to likin or other taxes, while goods of foreign origin 
are only slightly taxed. Even among foreign merchants there 
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is inequality of burden. For instance, such necessaries as 
cotton and woolens ought to have been taxed at a lower scale 
than luxury goods like tobacco, spirits, and others. The 
abandonment in 1858 of the principle of differentiation is 
difficult to understand and has brought with it considerable 
hardship. All goods, from luxuries to necessaries, including 
raw materials, are taxed at exactly the same rate. How 
far this is at variance with the common practice of other 
countries can easily be seen from the following table: 

Import duty on luxuries collected by different countries 
in I9I3: 


Tobacco Spirits 
fo BE ie S. d. 
ireland ge) mo 8- 6 per Ib. I5- 2 per gallon 
United States. . 18- 9 per Ib. and 25% 10- 10 per gallon 
INES 5 gg G8 I- 7- 2% per Ib. 2— 64 per gallon 
epans oon, | oe ote 355% 10- 2 per gallon 
Chiavaernme a0) is 5% 44 per gallon 


. There is also this pressing consideration of revenue. The 
treaty. tariff of five per cent ad valorem is obviously much 
lower than that which exists in other countries, but even that 
rate is only nominal, for the periodical revision provided for 
by the treaties has never been carried out at the time due, 
and when it has been effected, the basis of valuation adopted 
has always been lower than the actual value at the time: for 
example, in 1902, the average prices of 1897-1899 were taken, 
and in 1918, those of r912-1916, Thus, owing to the steady 
increase in the value of commodities imported, the actual 
duties paid at any given time are always lower than current 
prices would demand. The import duty at the present time 
forms a very small percentage of the annual state revenue, 
Take, for instance, in 1914 the total ordinary revenue was 
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Tls. 280,000,000, while the import duty only yielded TEE 
18,000,000, thus forming less than seven per cent of the total 
receipts as compared with-ten to fifty per cent in most 
modern states. The Chinese government has been constantly 
in financial difficulties, but has no power to raise the tariff 
in order to obtain revenue. The Chinese government is 
therefore forced to raise money by some other means, and 
many taxes, admittedly bad, have to be retained, for example, 
the inland taxation (the likin and similar taxes), which has 
been tolerated because it brings the government a revenue 
of Tls. 40,000,000. 

Although China is fully aware of the fact that a lower rate 
on such articles as machinery and raw materials, as being 
essential for the economic development of the country, would 
tend, in the long run, to increase the source of revenue, and 
that a uniform low rate for all taxable commodities would 
have no other result than the injury of industry and com- 
merce and the consequent diminution of those sources, yet the 
government is deprived of the power to act. In the same 
way it is impossible for the government to arrange a tariff 
in such a way as to secure the maximum return from every 
article, though it knows that goods like sugar, tea, and many 
other things, could bear a little higher duty without the 
consumption being much diminished, whereas the demand for 
some other goods is seriously checked even by a low rate like 
the five per cent ad valorem duty. 

This brings us to the serious consideration of the effect of 
this tariff system upon the economic development of China 
and of the world. In the first place, the lower rate for foreign 
goods in comparison with the rate for native goods simply 
means killing all infant industries, and makes the already 
economically backward country still poorer. 

In the second place, the low customs rates which deprive 
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China of sufficient revenue, drive her government to retain 
a bad tax like likin, and this hurtful tax hampers the Chinese 
merchants with burdensome and costly dues of all sorts. The 
result is that native products, and even raw materials, cannot 
be brought to the world market at a reasonable cost. . Up 
to now, not only have new industries not been developed, 
but the old industries like that of silk and tea, have been 
declining. 

This, in the third place, will ultimately tell on the com- 
mercial world in general. Some foreign competitors may 
now find comfort because their old rivals are crushed or 
nearly crushed; but to the commercial world at large the 
loss is immense. The development of commerce in China 
depends to a large extent upon an increase in the consuming 
power of the people. Since their productive power is checked 
in growth by the bad tariff system, what things can the 
people offer in exchange for foreign produce? The only 
possible result is the decline of the foreign trade. The coming 
of this decline has shown itself in the excess of imports over 
exports in the last twenty years. The trade is continued, 
because the foreigners lend money to the Chinese to spend. 
if this lending were stopped, the foreign trade of China would 
at once diminish. 

For these considerations China has asked for tariff treaty 
revision. The Chinese government desires that the present 
tariff should be superseded from two years henceforth by 
the general tariff, which is applied to the trade of nontreaty 
powers; but in the meantime China is willing to negotiate 
with the treaty powers with a view to arranging new con- 
ventional rates for those articles in which they are specially 
interested, under the following conditions: : 

1. Any favorable treatment thus arranged must be re- 


ciprocal, 
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2. A dificrential scale must be established so that luxuries 
should pay more and raw materials less than necessaries. 

3. The basis of the new conventional rate for necessaries 
must not be less than twelve and a half per cent in order to 
cover the loss of revenue resulting from the abolition of likin 
as provided for in the commercial treaties of 1902-1903. 

4. At the end of the definite period to be fixed by new 
treaties, China must be at liberty not only to revise the basis 
of valuation, but also the duty rate itself. 

“Tn return for such concessions, China is willing to abolish 
the undesirable tax of likin so that anything that tends to 
hinder the development of trade may be removed once for all. 

“The Chinese government does not intend to adopt a 
system of protective tariff or to overtax trade, but simply 
demands the revision of the present tariff because it is unfair, 
unscientific, out of date, and because it does not meet China’s 
economic needs, The prolonged unfavorable balance of trade 
and the constant increase of national debt have created 
serious financial and economic stress which can only be relieved 
by consolidating the system of taxation and encouraging the 
export trade, which will in turn benefit the importers by 
increasing the people’s purchasing power. This reform has 
long been overdue, and in placing China’s case before the 
Peace Conference (the Paris Peace Conference) the Chinese 
government have behind them the voice of the whole country. 
It is to be hoped that the friendly powers will restore to China 
the same fiscal right as is enjoyed by all independent nations 
so that the Chinese people may develop their national 
resources, and become better consumers of the world’s com- 
modities, and contribute their share to the progress and 
civilization of mankind,” + 


iQuestions for Adjustment submitted by China at the Paris Peace 
Conference, 1919. 
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LEGAL POSITION 


It is impossible to enter into minute details of all provisions 
and practices in connection with the tariff and its adminis- 
tration in China to-day. Sufficient has been said to enable one 
to form a general conception of the main features of the tariff 
problem that is confronting the Chinese government to-day. 
The disabilities and the evils of the system resulting from 
considerations, political, fiscal, and economic, have been 
shown. It only remains to us as students of international law 
to consider China’s claims as they are put forward by the 
Chinese Delegation at the Peace Conference. 

China’s claim is twofold. In the first place, she asks for 
immediate operation of an effective five per cent tariff which is 
her treaty right. Article 15, 1902, provides that the treaty 
tariff may be revised every ten years, or earlier, if necessary. 
The conversion of the rgo2 tariff into specific duties was made 
according to the price ruling in 1897-1899 ; whereas the price 
of commodities since those eventful days has risen con- 
siderably. Therefore, the duty actually levied to-day is less 
than four per cent ad valorem. It is China’s legitimate claim 
that the present duties should be reconverted according to the 
prices now ruling. Then it may be properly said that the 
tariff is assessed on the effective five per cent basis. 

China’s second claim is that at the end of a definite period, 
to be fixed by mutual agreement, China should be free to 
regulate, of her own accord, her customs tariff, and during the 
said period China is free to negotiate with various powers 
tariff conventions which shall be reciprocal in treatment, shall 
differentiate Juxuries from necessaries, and shall have as the 
basis of the new conventional rate for necessaries not less than 
twelve and a half per cent. In other words, China aspires to 
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regain at the end of a definite period her tariff autonomy. 
The main features of that tariff should be : (x) reciprocity, (2) 
differentiation, and (3) a tariff rate of not less than twelve and 
a half per cent. China in her turn shall abolish likin as soon 
as new conventions are concluded. 

At the very outset we may justly say with Tyau that in 
view of the great injustice done to China in the past, ‘her 
claim for an early revision of the treaty tariff is incontestable. 
And since the treaty states have welcomed her into their 
charmed circle, it is only just and equitable, that she should 
be given complete tariff and fiscal independence.” * 

The principle of international law in this matter can be 
stated in very simple words. Though the rights of independ- 
ence, preservation, and equality are not in any sense absolute 
and unlimited, yet their limitations must in no way discredit 
their importance as foundations of the law of nations. It is 
important to realize that their rights are no mere abstractions 
and that their paramount importance lies in the truth that 
they have real bearings on the everyday life of nations. 
Nations desire freedom and have fought for independence, not 
merely because of pride and vanity, which independence 
brings but ultimately because the independence or freedom of 
a nation means her political, economic, and fiscal independence 
or freedom, without which that nation’s daily cup will be 
filed with doom, ruin, and destitution. Every nation asks 
for equality and reciprocity in its commercial relations with 
others, because her very existence demands it. Similarly, 
every nation guards jealously her internal and external 
sovereignty, for the simple reason that the nation must have 
power to impose and levy revenues so that her governmental 
machine will not cease working. To live is the first duty of 


1Tyau, ‘* Treaty Obligations,” p. 130, 
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every organism. In this light we see that the right. of 
independence and right of sovereignty come from the law 
of self-preservation. 

The claim to reciprocity and differentiation in commercial 
treaties is a political and economic right of every independent 
nation, and, in fact, an economic necessity. The fixing of a 
reasonable tariff for providing itself with an adequate revenue 
is the first sign of a nation’s fiscal independence. The absence 
of these would mean political servitude, economic chaos, and 
financial bankruptcy. If a nation is thus stripped of its 
elementary right —the right of self-preservation, and at the 
same time is said to be independent, it is nothing short of 
mockery. 

It is true, apparently, that the law does not explicitly 
condemn the existing tariff arrangements in China, but this 
silence does not mean consent or acquiescence on the part of 
the law. The law of nations till now has rested, in the first 
instance, on the general consensus of opinion among its 
members, and in the last analysis, upon the social nature of 
man— his reason and conscience. If the consent is wanting, 
men will have to obey their consciences, for it ‘would be 
contrary to the moral nature of man that he should be 
fettered, absolutely and permanently, by any external rule.” ? 

The exchange of the reciprocal terms in the treaties is nowa- 
days an important instrument of international diplomacy. 
The absence of reciprocity takes away all reasonable motive 
and ground on which nations negotiate and conclude com- 
mercial treaties. It is unthinkable that a nation should 
conclude commercial treaties merely for the purpose of confer- 
ring privileges and benefits on others and not for any consid- 
eration of self-interest. Such a transaction would nullify much 
of its binding force upon the parties. Reciprocity in one 


1See Westlake, « Studies of International Law,” p. 29. 
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form or another is the most essential feature of a commercial 
treaty. It is exceedingly doubtful if in the absence of reci- 
procity a commercial treaty can be properly so called. To 
differentiate luxuries from necessaries is the most necessary 
and elementary form of discrimination, compelled by the 
fundamental principles of economic law. Even a certain 
amount of discrimination among the lesser necessaries is quite 
legitimate and sanctioned both by economic necessity and 
international law. This is a duty every government owes to 
its people, for it is demanded by social and moral consid- 
erations, quite apart from these obvious economic motives. 
China to-day is flooded with cheap luxuries of all kinds, simply 
because these foreign manufacturers of luxuries can afford to 
spend a large amount of capital merely for the purpose of 
developing the taste for luxuries among the Chinese people. 

Generally a tariff has a twofold purpose, to secure revenue, 
and to stimulate industry. We have seen that the Chinese 
tariff is devoid of economic protection which is much needed 
during a transitional period from a local to a national 
‘economy. In view of the fact that for about half a century 
imports have always far exceeded exports and that most of the 
exports are raw materials, an economic protection is really 
vital for China. We now also find that there is the HSE of 
any revenue principle in the tariff. 

While China is sadly lacking in revenue, and the need for 
reforms of all sorts is urgent, and the expenditure of the 
government is increasing by leaps and bounds, the government 
has no power to raise the tariff in order to obtain more 
revenue, which should be its obvious cause, in view of the 
difficulty of any direct taxation in China. While in most 
modern states, import duties—the customs proper — often 
yield from ten to fifty per cent of the total receipt, they give 
China not more than six or seven per cent of her total income. 
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In the United States, all articles not especially taxed at the 
rates named, or expressly exempt from taxation are subject to 
a duty of ten per cent if unmanufactured, and of twenty per 
cent if manufactured in whole or in part. Before the Civil War, 
the revenue of the federal government consisted chiefly of the 
customs receipts. Even in the fiscal year 1913~1914 the cus- 
toms still yielded some thirty-nine per cent of the total federal 
income. In Germany, the customs and excise also contributed 
in 1913 about forty-five per cent of the total ordinary revenue. 
In France, in 1914, the customs yielded some twenty per cent 
of the total revenue. Though Great Britain is a free trade 
country; it depends upon its tariff for revenue, and the 
customs on imports alone amounted-in 1914 to over twenty- 
two per cent of the total revenue. While China is sadly 
lacking in revenue, the yield of her customs is far below the 
general average. For instance, the revised budget published 
early in I9¥2 shows that the total income was Tls. 269,754,575, 
and the yield of the maritime customs, Tls. 35,139,917. But 
the maritime customs included there not only import duties 
but also export duties, coal trade duties, transit dues (inwards 
and outwards), and opium likin as well. The amount import 
duties received in 191m amounted to only Tls. 14,742,801. 
Inasmuch as customs usually means, in other countries, 
import duties only, the true customs revenue (the import duty) 
of China yields only about 5.5 per cent of the total income. 
Thus it is not far from the truth to say that the aim of China’s 
tariff is neither protection nor revenue. If there is any 
revenue principle at all, it goes only to the extent that China’s 
customs receipts. must be sufficient to pay a part of her 
obligations to foreign creditors for her loans and indemnities.* 

This is nothing less than an outrage upon Chinese territorial 
right, and constitutes not only a great obstacle in Chinese 


1See C. Chu, “ The Tariff Problem in China,” pp. 89, 90. 


214 STUDIES IN CHINESE DIPLOMATIC HISTORY 


financial administration, but also a grave check upon the 
economic development of the world. 

The promotion of native industry and economic interests 
is a duty of the loyal citizen, nearly as important as the 
defense of a national territory against invasion. Under 
the existing tariff treaties China is deprived of the weapon to 
protect and promote its native industry and economic in- 
terests, and further, of the means for raising revenue, and 
even the very existence of China is thereby in danger. 

Some may well ask, How is it that China has allowed this 
state of things to come to pass? This is a question that 
touches the very nature of these tariff treaties. The granting 
by China of these absolute most-favored-nation clauses and 
the absence of economic protection in these treaties is due, 
on the one hand, to the fact that the Western powers were in 
those days accustomed to impose harsh and unjust terms by 
means of military force, and on the other hand due to the 
fact that Chinese statesmen were then ignorant of Western 
methods of finance. After a careful reading of history no one 
can avoid this conclusion. The Chinese tariff problem to-day 
may be said to be an almost exact repetition of the Japanese 
tariff problem a quarter of a century ago: in each case the 
treaties were concluded after military defeat, there was civil 
war in both countries when those humiliating arrangements 
were effected and both the Japanese and the Chinese at that 
time were not familiar with Western business methods. 
Therefore the situation and agitation of that time in Japan 
may be recalled as an example and as a warning. ‘The 
economic situation of the country at that time was deplorable. 
Compelled by force of circumstances, either knowingly or 
unknowingly, Japan entered into treaty relations with the 
West under conditions not only perilous to the material. 


1See List’s «‘ Das Nationale System,”’ 
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welfare of the country, but even subversive of her sovereign 
authority as an independent state. By the tariff convention 
of 1866, the whole schedule of duties was revised and rates 
fixed on the average at five per cent on all commodities ex- 
ported from and imported into Japan. . . . Having thus 
surrendered, or rather been deprived of its tariff autonomy, 
the nation found itself helpless to protect its industries 
against the competition of Western skill and capital. 
‘Keenly alive to the situation, the Japanese government re- 
peatedly petitioned the powers for the removal of the onerous 
and humiliating provisions of the treaties, but always in 
wom: 

“The irritation caused by these onerous, and in Japanese 
opinion humiliating, conditions led soon after the Restoration 
to an agitation for treaty revision, which did much to embitter 
Japanese feeling towards foreigners, and continued until the 
revision by Great Britain of her treaty in 1894.”’” 

It cannot be doubted that the tariff treaty with its absence 
of reciprocity is a kind of war settlement and forms part and 
parcel of the Nanking Treaty as the price paid by China for 
the restoration of peace after the Opium War. It might be 
argued that the provision was taken to some extent as a 
preventive measure against the arbitrary charges made by 
Chinese officials. But to tie China’s hands altogether in the 
matter of rate fixing seems an absurd method of securing 
honesty on the part of customs officials. Granted it was a 
kind of war settlement, the measure has been unjustifiably 
harsh, when we consider that Austria and Germany after the 
European War were only made to give the most-favored- 
nation treatment to the Allies and associated powers for a 


1See Yukimasa Hattori, ‘The Foreign Commerce of Japan Since the 
Restoration.” : 
2 J. H. Gubbins, « Japan,’”’ p. 28. 
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period of five years, while China for a very doubtful crime 
has been made to suffer for a period of eighty years already. 
If the provision as a post-war measure was directed against 
a certain end, that end must have long been reached before 
now. If either or both of the parties made this arrange- 
ment in ignorance, not knowing its disastrous effects, the party 
that has been in a position to do so should have sufficient 
good sense to have taken the initiative in its renunciation. 
To continue this deplorable and unreasonable arrangement is | 
to encourage the violation of international engagements, 
inasmuch as it has already created a state of financial and 
economic conditions which China cannot endure much longer 
without surrendering its political and economic independence. 


TARIFF TREATIES AND FOREIGN TRADE IN CHINA 


“Many regarded China as a far-distant land, with an 
immense population, but so wanting in all that others possess 
as to be ready to purchase, in unlimited quantities, whatever 
is offered for sale. . . . The sanguine expectations which 
were expressed when the treaties first regulated intercourse, a 
cycle back, have never-been realized. Trade, it is true, has 
grown, and the revenue derived from it has multiplied ; but as 
yet it is far, far from what our predecessors looked for.’’ + 
For instance, Sir Henry Pottinger, who signed the Treaty of 
Nanking, told the people of Manchester that he had found a 
fresh market for their trade, a market so large, “that all mills 
of Lancashire could not make stocking stuff sufficient for one 
of its provinces.” It is ‘‘ prompted by this spirit of eager and 
ruthless enterprise [which characterized the period of the 
industrial revolution] that these outlets were to be obtained 
regardless of the cost involved. That is why, when Lord Elgin 


1 Robert Hart, “These from the Land of Sinim,”’ p. 61. 
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was appointed High Commissioner and Plenipotentiary in 
1857, he was instructed to aim at procuring from the Chinese 
government, by means of coercion if necessary, increased 
facilities for commerce such as the opening of additional ports 
and access to the interior, more particularly the important 
cities on the great rivers.t That was why England fought 
three ignoble wars in order to force China to conduct her 
foreign commerce on terms derogatory to her sovereign power. 
The sole aim was the extension of the British trade and no 
sacrifice was considered too great for its achievement.” ” 

Now consider what has been achieved after over sixty years 
of commercial relations between China and Great Britain. 
The following tables may be studied with profit : 


VARIATIONS IN THE FOREIGN TRADE STATISTICS OF CHINA FROM. 


VALUE OF THE HAIKWAN 1864-1913 (HK. TAELS) 

TAEL FROM 1864-1913 IMPORTS EXPORTS TOTAL 
1564 6/8 51,293,578 54,006,509 105,300,087 
1865 6/8 61,844,158 60,054,054 121,898,792 
1866 6/3 74,503,674 56,161,807 130,725,485 
1867 6/3 69,329,741 57,895,713 127,225,464 
zee 6/5 71,121,213 69,114,733 140,235,946 
1869 6/72 74,923,201 67,143,988 142,007,189 
1870 6/64 69,290,722 61,682,121 130,072,843 
1871 6/6£ 70,103,077 66,353,101 136,956,238 
1872 6/73 67,317,049 75,288,125 142,605,174 
1873 6/54 66,637,209 69,451,277 136,088,486 
1874 6/44 64,360,864 66,712,868 131,073 732 
1875 6/2} 67,803,247 68,912,929 136,710,176 
1876 6/118 70,269,574 80,850,512 151,120,086 
1877 6/ok 73,233,896 67,445,022 140,678,918 
1378 5/118 70,804,027 67,172,179 137,970,206 
1879 5/73 62,227,424 72,281,262 154,508,086 


1 See ‘Correspondence Relating to Elgin’s Special Missions,’’ 1859, pp. 1-0. 


2 See, “ Foreign Trade in China,”’ p. 180. 
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FOREIGN TRADE STATISTICS OF CHINA FROM 


IMPORTS 


7922933452 

91,910,877 

77:715,228 

73»597,702 

727905758 

88,200,018 

87,479,323 
102,263,069 
123,782,893 
110,884,355 
127,093,481 
134,003,863 
135,101,198 
151,302,819 
162,102,911 
171,090,375 
202,589,994 
202,828,625 
209,579,334 
264,748,456 
211,070,422 
268,302,918 
315,363,905 
326,739,133 
344,060,608 
447,100,791 
410,270,082 
416,401,309 
394,505,478 
418,158,067 
462,964,894 
471,503,943 
473,297,031 
579,102,557 


18064-1913 


EXPORTS 


77:883,583 
71,452,974 
67,330,840 
79;197,093 
67,147,080 
65,005,711 
77;200,508 
85,800,208 
92,401,067 
96,947,832 
87,144,480 
100,947,849 
102,583,525 
116,632,311 
123,104,522 
143,293,211 
131,081,421 
163,501,358 
159,037,149 
195,784,862 
158,996,752 
169,853,758 
214,181,584 
214,352,407 
239,486,683 
227,888,197 
236,450,739 
260,380,697 
276,660,493 
338,992,814 
380,833,328 


_ 377,338,166 


379:520,403 
493,305,546 


(HK, TAELS) 


TOTAL 


157,177,039 
163,303,851 
145,052,074 
143,703,395 
130,908,438 
153,205,729 
164,665,891 
188,123,877 
216,183,960 
207,832,187 
214,237,901 
234,951,712 
237,084,723 
267,995,120 
299,207,433 
314,989,926 
333,071,415 
306,329,983 
368,618,483 
460,533,288 
370,061,174 
457,959,075 
529,5452489 
541,091,000 
583,547,291 
674,988,988 
646,726,821 
680,782,068 
671,165,881 
7375150,881 
843,798,222 
348,842,10G 
843,367,434 
973,468,103 
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The following is a table of the comparative foreign trade 
of France, the United States, Germany, and China during the 
three years preceding the European War (the Chinese taels are 
converted into pounds sterling according to the rate of ex- 
change at the time, all figures being in millions of pounds): 


IQIL 1912 1913 
IMPORTS EXPORTS IMPORTS EXPORTS IMPORTS EXPORTS 
France. . 322.6 243.1 329.2 208.5 336.9 275.2 
We St AS 6 Sees 419.5 342.3 452.1 368. 505.9 
Germany . 477.2 398.5 525.7 440.4 Not available 
China. 63.65 50.99 70.96 55.578 Sn5 21 Ose 


We must now call attention to several facts which have 
been presented by these tables: 

In the first place, it is apparent that China has a very small 
volume of trade as compared with Germany, France, and the 
United States. All possible allowances being made, China 
with her four hundred million population ought to possess 
a trade at least as large as that of the United States. There 
must be something fundamentally wrong in this that China’s 
total volume of imports and exports trade is barely a fifth of 
that of the United States. 

The next noticeable fact is the continual falling in the value 
of the Chinese tael as compared with the value of the English 
pound sterling. Now the fact that the tael was worth 6/8 in 
1867 and was only worth 2/8 in 1913, has therefore exaggerated 
somewhat the actual increase of trade during these years. 

Finally, there is this striking fact that the balance of 
trade has been continuously unfavorable to China since 1887. 
The natural question which must occur to every one is: 
By what means has China been meeting this unfavorable 
balance of trade? This deficit has been met in various ways : 
such as the automatic falling of exchange, payments made by 


220 STUDIES IN CHINESE DIPLOMATIC HISTORY 


foreigners living and traveling in China, the remittances from ~ 
and money brought in by Chinese emigrants, foreign assests, 
or liabilities in railways, mines, industries, and buildings of 
such magnificent cities like Shanghai, and the borrowing from 
abroad.‘ It must be fairly obvious to all that this cannot con- 
tinue forever ; and these various ways by which the trade is 
balanced tend to limit any free and great expansion of trade and 
such borrowing has its limitations as well as its consequences. 
It is an interesting speculation as to what would have hap- 
pened in China, if the liabilities in the shape of foreign loans 
and the profits of foreign merchants, freight, etc., had not inter- 
vened. Most probably there would have been no trade at all. 

It is pertinent to inquire why, with the country abounding 
in mineral and agricultural wealth, cheap labor and keen 
commercial instinct, so little should have been done, in spite 
of the fact that China has had regular intercourse with Western 
nations for nearly a century. There are no doubt many 
causes for this very poor and slow progress, but the most 
important of them is to be found in tariff treaties which the 
foreign powers have imposed upon China. Just consider her 
handicaps in industrial development alone. In Europe and 
America, the governments render help in every way, especially 
with regard to protecting the infant industries from outside 
competition. Even in the United States to-day, in spite of 
the passing of the Underwood Tariff Bill, there is an amount 
of protection, which is quite as effective as that in France or 
Germany. Every European country, with the exception of 
England, is a protectionist country. Even England was 
protectionist until after the Repeal of the Corn Laws and the 
advocacy of free trade by Cobden and Bright. Free trade was 
adopted in England only when the nation was securely 
established as a manufacturing country, and because the 


1 See S. R. Wagel, * Finance in China,” p. 202. 
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nation depended entirely on the outside world for its food 
products and the raw materials needed for manufactures. 
The development of industry in Japan has been hastened 
considerably by a protective policy, the vigor of which is felt 
very much by the people, in the large advance in the cost of 
living. But China, on the other hand, was, and is, the 
dumping ground of all the surplus output of every manu- 
facturer in the world. With the constant fluctuations in 
exchange and the large number of foreign traders opening 
business in the ports year after year prices have been coming 
down, so much as that the establishing of an industry in the 
face of such competition remains almost a superhuman task. 
The advantage is all in favor of foreign imports. Even 
taxation of foreign imports is possible only with the consent 
of all the foreign powers. In a few cases, the local industries 
are even penalized. For instance, cotton mills in China have 
to pay more duty on the raw material coming from one 
province to another, than on cotton from the United States or 
India. What with the Chinese looking askance at the increas- 
ing influence of foreign capital or foreign machinery, and the 
government trying to make as much out of the local industries 
as possible — while there is practically no check on imports — 
it is not surprising that industrial development under such 
conditions is extraordinarily difficult. 

It seems that the foreign governments have so far delib- 
erately ignored the fundamental principles of foreign trade. 
The existing tariff policy is directed against native com- 
petition. Its result is the diminution in the productive power 
of the nation, When a nation’s productive power is 
diminished, its consuming power must of necessity diminish in 
proportion. The ultimate effect of this process will be the 


1See Wagel, “Finance in China,” p. 314. 


222 STUDIES IN CHINESE DIPLOMATIC HISTORY 


decline of foreign trade in China. That it is a suicidal com- 
mercial policy is obvious. 


COMMERCE — TARIFF — INTERNATIONAL LAW 


While the nineteenth century was the great age of national- 
ism, the twentieth century is witnessing a great moving 
forward towards a ‘‘ cooperative internationalism.” Few have 
realized the important réle of international commerce in this 
profound transformation. Commerce is the motive power that 
has brought about the rapid growth of the facilities for 
international transportation and communication, and the 
consequent increasing interdependence of nation upon nation 
for the raw materials and manufactured products necessary for 
the economic existence of each; it is these that have made 
such an internationalism inevitable. The economic advantage 
of commerce in increasing a more efficient employment 
of the productive forces of the world is apparent to all. 
In addition, commerce is “virtually a mode of cheapen- 
ing production.” These, J. S. Mill considers to be the 
direct advantages of foreign trade and commerce, and there 
are indirect effects, which, he thinks, must be counted as 
benefits of a high order. Commerce, to him, is the principal 
source of contact. And commerce is the purpose of far the 
greater part of the communication which takes place between 
civilized nations. Such communication has always been, and 
is, peculiarly, in the present age, one of the primary sources 
of progress. He even goes so far as to entertain the view 
that ‘‘it is commerce which is rapidly rendering war obsolete, 
by strengthening and multiplying the personal interests which 
are natural to it. And it may be said without exaggeration 
that the great extent and rapid increase of international 
trade, in being the principal guarantee of the peace of the 
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world, is the great permanent security for the uninterrupted 
progress of the ideals, the institutions, and character of 
the human race.’’* Mill’s view may be too sanguine. But 
the broad facts stand out beyond dispute that one of the 
most striking features of modern times is the growth of 
international relations of ever-increasing complexity and 
influence, and commerce may be reckoned as being largely 
responsible for bringing about this close and more constant 
intercourse between the different countries of the world, and 
with it many beneficial results upon human progress. 

Many of the barriers that in former ages impeded the free 
passage of men and of goods from country to country have 
been very much diminished but it cannot be said, unfor- 
tunately, that they have been entirely removed.” If we are 
to inquire what barriers remain that still exercise retarding 
effects and restraints upon further progress, our answer will 
be that the prevailing conception of tariffs in general and 
many tariff treaties in particular are unquestionably among 
the factors that will hinder any rapid development of the 
world trade and commerce. 

The tariff systems of the world are to-day complicated in the 
extreme; the internal forms of tariff differ from country to 
country; and externally countries are divisible into autono- 
mous states, limited autonomous states, open-door countries, 
and colonies of non-open-door areas. The creation of arti- 
ficial customs areas has resulted from conflicting interests 
of nations, each of which seeks to promote and protect its 
own economic interest regardless of that of others; and the 
total effect is to put restraints upon international commerce. 

The evils of internal customs barriers have long been 
apparent, so that to-day we are fortunate to find that customs 


1 Mill, «¢ Political Economics,” p. 123. 
2See C. F. Bastable, «« The Commerce of Nations,” p. 1, 
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areas are usually made identical with national territories.’ 
And as human cooperation widens we expect that these 
barriers may eventually transcend even national boundaries. 

Some may be alarmed at this view, suggesting the coming to 
pass of some sort of international tariff union, lest it should 
destroy the purposes of tariff— protection and revenue. We, 
however, anticipate that universal tariff rates will probably 
bring to each country a revenue approximately proportional 
to its population, assuming that tariff revenue can be taken 
as a measure of a nation’s productive and consuming power. — 
If this proves to be the case, no nation can really complain. 
Again, the absence of protection may in the end tend to a 
greater division of labor among the nations and also to 
encourage a healthy competition for efficiency and better 
production, and all the advantages resulting from economic 
freedom may appear. 

The more important question here, though a negative one, 
is whether the existing theory and practice of tariffs will not 
one day break down. It is not improbable that as commercial 
relations between nations increase and multiply, tarif legis- 
lation, instead of being merely an important national question 
as it is to-day, will become a burning international question, 
in view of the fact that the tariff of every nation affects 
directly all other commercial nations and thus exercises a very 
far-reaching influence upon the economics of the world. The 
possibility of a universal tariff understanding or union will 
then become a question of necessity. Indeed, so huge are 
the issues involved, and so vital to the very existence and - 
security of the present economic order, that nothing short of 
necessity will induce the governments to this great international 
venture. ‘It was the necessity of the occasion which com- 
pelled the nations of the world, whose representatives had met 
to consider the urgent necessities of international postal 
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communication, to make larger restrictions upon the exercise 
of their sovereignty than they had ever previously made, and 
to sign the Postal Convention. . . . It was necessity which 
caused the evolution of the European Danube River Commis- 
sion, and made of it a success. It was necessity again which 
caused the nations to go to such lengths in the creation of the 
Sugar Commission, and which made it successful in the 
accomplishment of its object.’”’* It must be necessity again 
that will one day cause the nations to consider seriously the 
proposition of an international or even universal tariff union. 
International law, as we know it, has so far little or nothing 
to say on the matter ; it Seems to have acquiesced in the view 
that tariff making is part of the sovereign right of every 
independent state. Thus the great nations are unfettered in 
their tariff-making power, and can almost legislate in any 
manner they choose or as they think would be most advan- 
tageous to their own interest. This may continue to be the 
case for some time to come. But should there come a time 
when codperation in matters of tariffs proves needful or 
necessary, then the way seems to lie in the direction of 
greater economic cooperation between nations, by the removal 
as far as possible of the existing national customs boundaries 
and barriers so as to permit greater economic freedom than 
exists to-day. To encourage and to foster such international 
codperation may be counted as one of the high callings of the 
law. of nations in the near future. States have been in the 
past so extravagantly sensitive of their own sovereignty and 
much of this has no doubt been deliberately encouraged by 
modern international law. Now it is once more the task of 
students and writers of international law to show to the world 
that the great destiny of nations is a common one and 
cooperation is the key to life and society in the future. 


1F, B. Sayre, “ Experiments in International Administration,” p. 167. 
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Neither the individual nor the nation is self-sufficing. There 
is a broader life; there are broader interests and more far- 
reaching activities surrounding the national life in which a 
nation must participate in order to develop to the full its own 
nature, and satisfy completely its many needs. “It has 
become clear that in all matters of actual life states are inter- 
dependent. International law is the expression of this inter- 
dependence.”” To conclude with Mr. Reinsch’s eloquent 
words: ‘‘ The ideal of a complete national life implies aims 
that transcend national boundaries. The great powers are 
the heirs, jointly and individually, of the world-state dreams 
of Rome and the Middle Ages. They are the heirs, too, of a 
common civilization that has descended to us from the older 
centers of human activity. . . . It is only the under- 
developed, the out-of-the-way, half-civilized states that do not 
feel the pervading influence of these world-wide forces express- 
ing themselves in international action and international law.””? 


1 Reinsch, « Public International Unions,” Pawo. 
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The book aims to give the student a knowledge of the principles and 
form of government of the United States after which the Republic of 
China is modeled, 


The main part of the work is prefaced with chapters introductory to 
the study of the Constitution, A brief historical review of the discovery 
of America and the founding of the original colonies is followed by the 
Declaration of Independence. Local, State, and National Government as 
found in the United States is explained to give a better understanding of 
the Constitution, Then the Constitution is taken up, section by section, 
with commentary on the text. The language used in the commentary is 
simple, and the definitions and explanations help the student to overcome 
the difficult law terms, Te Anglo-Chinese glossary, prepared by Mr, 
K, K, Woo, will be found a further help along this line, 
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THE FUNDAMENTAL PRINCIPLES OF 
GOVERNMENT 


By Pau. S. Rernscn, Former American Minister to China 
Authorized Translation py Kra-Lurn Lo 


Price, $1.50 


The lack of political knowledge among the Chinese 
people is one of the principal causes which has retarded 
China’s progress since the Revolution. With a view 
to remedying this serious intellectual deficiency, Dr. 
Reinsch, who not only is an expert of European and 
American politics, but has himself spent a number of 
years in studying political conditions in China, has 
written this book on the principles of government 
specially intended for Chinese readers. The book is 
divided into eighteen chapters, treating exhaustively 
of how governments are formed, what are the natures of 
a constitution, how the various departments of a 
government are organized and what are their functions, 
and especially, how all these principles of a democratic 
government are to be applied to China. 


Mr. Lo’s translation of the book is done in simple 
and clear Chinese, and follows the author’s ideas quite 
faithfully. Those. whose knowledge of English is not 
very advanced will find the translation helpful toward 
a thorough understanding of the text. 
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SELECTED READINGS 
By it hv ke Nain, Pho D. 
Professor of History and Government in St. John’s University 
Price $8.00 


Professor MacNair has taught history and government to Chinese 
students in St. John’s University, Shanghai, for many years. Con- 
vinced of the danger of the textbook of the ‘‘Handy Manual” type 
which often leads students to regard historical facts from the point 
of view of one person only, he has endeavored to collect materials for 
supplementary reading from various sources in order to enable his 
students to have a wider view of history. 

The present work is the result of the author’s searches for suitable 
reading materials for a course on China’s international relations of 
the nineteenth and twentieth centuries. The period covered extends 
from the time of Emperor Ch‘ien Lung of the Ch‘ing dynasty down 
to the present time. Simple as the task of collecting and arranging 
the material may seem, it has taken a considerable part of the 
author’s time during more than three academic years. Of the works 
from which selections have been chosen, a large number are to be 
found only in libraries specially equipped for the study of Far Eastern 
affairs. Many of them are now out of print. 

Vhe selections comprise many important documents, records, and 
comments relating to the various outstanding events of China’s foreign 
relations during the last hundred and twenty years. They are linked 
up by concise introductory paragraphs in order to secure connection, 
A glance at the chapter headings—such as, The Background of China’s 
Foreign Relations; Conditions of Intercourse at Canton Prior to 
1842; Causes of the First Anglo-Chinese War; The First Anglo- 
Chinese War and After; The Second Anglo-Chinese War; The Taiping 
Rebellion; Relations with Europe— 1873-1886; China’s Relations with 
Japan—1871-1895; The Impending Break-up and the Oatbreak in 
China, 1896-1901; The Far East—1oqo00—1905; The Fall of the Empire 
and the Establishment of the Republic; China’s Domestic and 
Foreign Relations Under the Republic, 1t912—1916; and China’s 
Domestic and Foreign Relations Under the Republic, 19 16-1922— 
will show the scope of the contents. 

The book contains about 950 pages, with a number of valuable 
illustrations. It is handsomely bound in green cloth, with the title 
embossed in gold. 
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By Mrinccuren Josuua Bau, M. A., Ph.D. 
Author of “The Foreign Relations of China‘” 
“The Open-Door Doctrine”’, etc. 


Price $2.00 


This book aims at studying the important political 
and constitutional problems confronting the Chinese 
nation at present, crystallizing the conclusions into a 
draft of a permanent constitution for the Republic of 
China. The author is an impartial, conscientious, and 
patriotic student of modern Chinese history, and a keen 
observer of present-day tendencies in politics. ‘The 
solutions and proposals he puts forth in this book are 
thereforecharacterized by frankness, straightforwardness, 
and fearlessness, his motive being not so much to serve 
the interests of one party or clique, but rather to promote 
the welfare of the entire people. 

The book is divided into two parts. The first part 
deals with modern Chinese history and politics, taking 
up the constitutional history of China, and analyses the 
problems presented. The second part treats of the 
constitutional government proper, discussing the va- 
rious issues involved in the making of the Chinese © 
permanent constitution, such as cabinet vs. presidential 
system, unitary vs. federal system, legislature, executive, 
judiciary, provincial autonomy, local government, etc. 
The book further contains, as appendices, a list of impor- 
tant Chinese constitutional documents from the Ching 
dynasty down to the present time. 
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